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BEFORE DELHI VALUE ADDED TAX, APPELLATE TRIBUNAL, DELHI
Sh. Narlnder Kumar, Member (J) and Sh. Rakesh Bali, Member (A)

Appeal No. 340- 342/ATVAT/2017 -
Date of Judgment: 05" August 2021

| M/s TIM Delhi Anport Advertising Pvt. Ltd.
202, G-5, Buﬂdmg Parking Complex,

1GI Alrport,_New Delhi - | | L e Appellant
Versus
Commissioner of Trade & Taxes, Delhi, e Respondent
Counsel for the Appellant . L Sh.Nand Kishore
Counsel for the Revenue Sh. P.Tara
JUDGMENT

1. '_Pres_eﬂfthre@ appeals have been filed against order ldate'd 30/10/17
paséed“by Special Commissioneri, - Learned OHA. The prayer

| in'th.e app‘eéds is that the impugned order be set-aside and the
~objections filed by the objector — appellant before Ld. OHA for

- the relevant period shall be deemed to have been allowed in terms
of Scotion 74(9) of Delhi Value Added Tax (here-in-after
referred to as DVAT Act). | | |
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2. The matter pertains to assessment year 2010-11, 2011-12 and
2012-13.

3. Case of appellant is that vide order 5/8/2013, Assessing Officer —
learned VATO issued notice of default assessment of tax and
interest u/s 32 of DVAT Act and notice for assessment of penalty -

under section 33 of DVAT Act for the relevant per1od conﬁrmmg |
 the tax liability alongw1th interest and penalty

4. Further it is case of the appellant that it filed objections dated
7/10/2013 before the Special Commissioner. challenging the

assessments made Vide erders dated 5/8/2013.

5'.,It is aiso case of the appellant that on 21/10/2013, the appellant
was issued' another notice for ass_essntent for the year 2012-13,
“u/s 59 of the DVAT Act. The appellant filed detailed reply dated
18112013 and 16/12/2013. Ultimately, on 31/8/2016, the
appellant issued a letter to the respondent requesting for an early
hearing on disposal of objeetions for the relevant peri(jd and
2011-12 m llght of the - dGCISLI.Ol’l of th1s Hon ble Court dated
2/5/2016.

6, Vide assessment ordet dated 8/11/2016, learne_-d VATO is stated
to have made assessment for the AY 2012-13. Tt led to filing of
objections on 9/1/17.
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7 Further it is case of ap.pellant that on 28/9/2017, the appellant
appeared before the learned OHA and filed prelimiﬁary "
objections as to the hearing notice, on the ground that the
objections raised by the appelleint for the relevant period i.e.
2010-11 & l201-1.-12 shall be deemed to have been allowed in
light of the provisions section 74(9) of DVAT Act.

8. Vide impugned order dated 30/10/17, Ld. OHA dealt with the
preliminary objections and the letter dated 31/8/2016 submitted
by the appellant, during pendency df its main objections, and -
rejected the preliminary objections. Extract of the observations
of learned OHA made, while rejecting the preliminary objections,

reads as under:-

“Tt is observed that DVAT 41 contains following essential

ingredients:-
i) Indication of delay in deciding objection within time
specified in Section 74(7) of Delhi Value Added Tax Act.
i) Request to OHA to consider the matter and communicate
the decision of the instant objection within a period of 15

~ days from the date of receipt of notice.
Further, Rule 56 imposes conditions that notice u/s 74(8)
shall be Form DVAT 41, signed by authorized signatory
S I
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and shall be served in person to the OHA.

It is also observed that letter dated 31/08/2017 (alleged
notice) is request for granting early hearing of the -

objections filed by the objector and further requests to

~ conclude the assessment for the year 2010-11 in the light of

{he order of the Hon’ble High Court in Writ Petition (Civil)
No.1625 of 2014. Tt nowhere mentions that:-

. That this is a notice u/s 74(8)

. That there is a delay in dec:1d1ng obJectlon Uls. 74(7) of

DVAT Act,

. Requests that the matter may be decided within 15 days

from the letter (alleged notice).

. Further, the letter dated 31/08/16 seems to have been

recewed in ‘the dairy section of the then Special

Commmsmner by diarist and not sewed in person to-the

OHA as stipulated in Rule 56 of D_VAT Rules, 2005.

The .afdres-aicl - discussion concludés that the lettér, dated :
31/08/2016 does 116t.fu1ﬁ11 any of the aforesaid necessary
ingredients required for Se_rving the natice w/s 74(8). In view
of the clear directions under the Rules as well as the format |

prescrlbed the preliminary obj Jecuons filed by the objector for
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~ the year Asst. Years 2010-11 & 2011-12 holds no ground and
are therefore not tenable. Further, in view of the ciear
directions available in the .DVAT Act/Rules, there is no

" necessity to discuss the plethora of case law furnished by the

objéctor in support of his preliminary dbj ections/ rejoinder.

In view of the above, the preliminary objection of the objector
for the Asst. yearé 2010-11 and 2011-12 are not acceptable
and therefore rejected. Since, the preliminary ob_jections.for
‘the Asst. Year 2012-13 Were baéed on the probable result of
* the preliminary objections in respect of 2010-11 & 2011-12,
the preliminary objection for the Asst. Year 2012~13 is also

not acceptable and rejected.

Accordingly', the next and final date of hearing on merits is
fixed for 28/11/2017 for all the Asst. Years 2010-11, 2011-12
&2012-13”

Arguments heard. File perused.
Is it a case of a notice under Section 74(8) of DIVAT Act?

Learned OHA has observed in the 11'npugned order that in the
letter dated 3 1/08/ 16, that the appellant did not mention that this
letter was a notice u/s 74(8) of DVAT Act for decision on the

main objections within 15 'days period. Learned Counsel has
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submitted that letter dated 31/08/16 bears signatures of the
authorized signatory of the appellant/ objector, and that in view of

the request for early hearing of the objections and to consider the .

 same in light of the decision of Hon’ble Court dated 2/5/2016, the

3 request should have been considered as notice u/s 74(8) of the

Act. Ld. Counsel for the appellant has further contended that even
DVAT Form 41 does not_require to specify that the same is u/s

T4(8). In support of this contention, learned counsel has referred |

to the provisions of provisions of Section 74 (7), 74(8), DVAT
Form 41 and Rlile 56 of the DVAT Rules, 2005 and following

decisions:

1. Commissioner of Sales Tax v. Behl Construction 2009

(1 62) ECR110 (Delhi);

) _2. Combmed Trad.ers V. Comm1ss1oner Trade & Taxes

10.

(supra), W. P (C) 1397/2019 demded by our own Hon’ble
High Court on 24.07.2019

Learned Counsel for the Revenue has also referred to provisions

of Section 74 (8), DVAT Form 41 and Rule 56 of the DVAT
Rules, 2005 and submitted that this let_tei" dated 31/08/ 1'6._ has
rightly not been accepted by the Learned OHA, as a notice u/s
74(8) of the Act, for .thereasons'given in the impugn_ed order.

Ld. Counsel has further submitted that had the appellant served .




prescribed notice in DVAT 41 and that too, to the Special
Commissioner,' then it would have been a different matter. So,
the contention is that since the 1e_t'ter dated 31/08/16 submitted by
the appellant to the Ld. OHA did not meet with requirements of
Section 74 (8) of the Act, Ld. OHA has rightly rejected the

‘preliminary objections of the appellaﬁt—-_()bj ector.

11.In order to appreciate the respective c_onfentions, and for
~ adjudication of the point involved and for ready reference, the
relevant provisions of the Act on  this point are reproduced

hereunder:

“74 (8). Where the Commissioner has not notified the person of
* his decision within the time specified under sub-section (7) of
| this _éectioﬂ, the person may serve a written notice requiringhim |

to make a decision within fifteen days.

74(9).If the decision has not been made by the end of the period -

of fifteen days after being given the notice referred to in sub-

Secuon (8) of this section, then, at the end of that period, the

Commissioner shall. be deemed to have allowed the objection.”

_“Rule 56 (1). A notice for the purpose of sub-section (8) of
section 74 shall be in Form DVAT-41.
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(2) The notice shall be signed by the person making the
objection or his authorised signatory and shall be served in
person on the Commissioner or the Value Added Tax Authority

deciding the objection.

12. Undisputedlyg format of notice in form DVAT-41 has been.
framed in view of the provisions of the Rule 56 and proVisions of

Section 7‘4(8) of the Act. This format reads as uh_der -
“Dear Sir/Madam,

Sub: Delay in deciding objection within time specified in

section 74 (7) of Delhi Valuc Added Tax Act, 2004,

This is with reference to Objection No, dated‘_m___
filed by the undersigned (cdpy enclosed) with you for the
tax period specify the tax period. We have not yet received
any communiceitidn/order/decision in respect of the instant
- objection, although the time period specified in section
74(7) of Delhi Value Added Tax Act, 2004 has elapsed on

We thus. réquest you to kindly consider the matter and
| communicatethé decision of the instant objection to us
~ within a period of 15 days from the date of receipt of this

notice. .
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(Name of the dealer)”

//’
To ﬁnd out, if the letter dated 31/8/2016 submlued by the
| appellant is actually a notice under section 74(8) of the Act its
contents are required to be reproduced. Its relevant portion reads -

as under:

 Sub: Regarding objections filed for the year 2011-12 in M/s TIM.
- Delhi Airport Advertising Pvt. Ltd. |

Ref: Order undér F. No. F.743/T&T/SCTT-1/0OBJ/2013/2525-
| l2525‘ dated 7 February, 2014 read 'With Order under
- F,743/T&T/SCTT-_1/OBI/2013/_2574m_2576 dated 13" February,

2014 directing to deposit Rs.3,’14,00,.000.' o

We, M/s. TIM Delhi Airport Advertising Pvt. Ltd., (hereinafter
réferre_d to as ‘“TIMDAA’/ “Notice’/ ’the ‘c.ompany’/’ we’) are
engaged in ‘selling of space or time slots for adyertisements’ at
the sites located at Indira Gaﬁdﬁhi International Airport, New
Delhi under & License from Delhi International Airport Limited

~ (‘DIAL),

We had filed a Writ Petition (Civil) titled TIM Delhi Airport
Advertising Pvt. Ltd. Vs. Special Commissioner, Trade & Taxes -
No.1625 of 2014 before the Delhi High Court against the

capimned order dated 13"

\ Page 9 of 17

February 2014 directing 10 pre-

X%




deposit of Rs. 3,14,00,000/- before hearing of objections filed by
us agamst the assessment order for the year 2011-12.
In this regard, the Hon’ble Delhi High Court vide its order dated
o May, 2016 has directed the VAT authorities to complete the
assessment proceedings in light of the obsérvations made under
- the order dated 2™ May,2016. The relevant para of the Order
 dated an'_ May, 2016 is reprodliced b_eldw for your ready‘
- reference- - : | | | |

In this regard, the Hon’ble Delhi High Court vide its order dated
2% May, 2016. has directed fhc VAT authorities to complefe the
assessment proceedings in light of the bbservation_s made under -
the order dated 2“51 May, 2016. The relevant para of the Order
dated 2% May, 2016 is reproduc_:ed' below for your 'i'ea.dy

reference-

“38.In the given facts of this case, we modify the order -
dated 7_th February,2014 (as rectified by the order d_ated 13%
Februai"y,2014) and direct the Special Commissioher
consider the objection fﬂed'by the Petitioner in tht of the. l
observations made in this order without insisting on pre- |

dep051t of any amount.

39. with regard to the impugi_led. notice under section 59 of

the DVAT Act dated 8% May,2013 and 21% October 2013
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requiring the petitioner to produce documents stated -
therein for the period of 2012-13, the court directs the
assessment t¢ be 'completed in view of the observa’tiohs

made in this order.”

Therefor-e, in view of the aforementioned observations of
the Hon’ble Delhi High Court, we request you to kindly
grand us a,nr earljf hearing of the objections filed before:
your good@f/s/elf agaiﬁst the assessment for the year 2011-

12.

VWe further request you to kindly cornclude the assessment
for the year 2011-12 in light of the order of the Hon’ble
Delhi High Court in Writ Petiion (Civil) No. 1625 of
2014. A copy of the said order dated 2™ May,2016 is

enclosed hereto for your kind perusal.”
Admissions en behalf of the appellant

13. In the course of arguments, learned counsel for the appellant has

" admitted that no notice under section 74(8) of DVAT Act in
form DVAT 41 was  served by the appellént on the
Commissioner; tha{ in the letter dated 31/08/16 there is no
mention that it was being served by way of notice under section

74(8) of the Act; and that there is no mention in it that the

| Commissioner was asked to decide the maill:.:,_obje'c:tions within
m B \1 . pagell of 17 '
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15 days; and that it was also not mentioned anywhere that on
failure of decision of main objections within 15 days, the
objections shall be deemed to have been allowed. On the basis

of these admissions, it can safely be said thépt the Leained -OHA |

 rightly dismissed the pl"eliminary objections of the appellant.

14, BEven otherwise, on pexfusal of the above letter, we are of the

- considered view th_at the same cannot be termed to be a notice

16.

under section 74(8) of DVAT Act.
5,

In case of Behl Construction and Aravali Aluminium Pvt. Ltd
(supra), while dealing with the provisions of Section 74 (7) and
(8) of DVAT Act, our own Hon’ble High Court observed that if -

~ the applicable time Jimit expire's and no order is passed by the

colhlnissioner then the objector may issue a notice calling upon
the commissioner to pass the order within 15 days, and further
that, it is only if such notice is issued and if no order is passed
within the stipulated period of 15 days ﬂlat the objector’s
objections would be deemed to have been accepted, and not
otherwise, - |

Admittedly, no notice in the form-of DVAT 41 was ever served

by the appellant. Learned counsel for appellant submits that no

‘notice in form DVAT 41 is required to be served. -

17. But, in view of the pfovisions of Rule 56 of the Rules, there isno

" merit in the contention of learned counsel for the appellant that

\
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~ potice is not reqmred to be served in the form of DVAT 41,

18,

19.

For want of service of notice in the form of DVAT 41, and only
from delivery of lefter dated 31/08/ 16 praying for an early
hearing of the objections and to conclude the assessment in light
of the order of the Hon’ble Delhi High Court in Writ Petition
(Civil) No. 1625 of 2014, it cannot be _said"by any stretch of

_imagination that the appellant expressed to the Special

Commissioner or the Learned OHA that the appellant wanted
disposal of the objections within 15 days as provided under
section 74(8) of DVAT Act and in case of non disposal of the
objections within the stipulated time, it wanted that its objections
shaﬂ be deemed to have been allowed Within the meaning of
section 74(9) of the Act. |

As 1egards delivery of letter in the Dak Sectlon of the ofﬁce of

Special Commissioner, it cannot be said that the same was not

delivered to the Sp‘ecial- Commissioner or Learned OHA. In

Combmed Traders y. Commissioner Trade & Taxes (supra),

when it was submitted on behalf of the peutloner therein that

_ultlmately ,n0t1ce under DVAT-41 was served on the

Commissioner, Hon’ble High Court observed that as per génc—;ral :

practice in Government offices where services of notice upon .
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public officials are usuaﬂy d_one at one desk where the offices

are located. It was further observed that there is a clerk_ WhO
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20,

21,

‘rectified by an order dated 13

usually receiv@é all notices and gives an acknowledgement and
A

n:./’
‘accordmgly rejected the comenuon raised on behalf of the |

revenue that/was a case of non compliance Wlth secllon 74 (8)of

| DVAT Act read with Rules 56 of DVAT Rules.

I—Iowever the fact remains that the appellant so delivered to the
Specml Comumissioner iny a 1etter What was reqmred to be

delivered was a notice in the form of DVAT 41. Admittedly, no

notice in the form of DVAT-41 was delivered. Therefore,

delivery of letter to the Special Commissioner does not help the
cése of the appellant. | |

Undisputedly, the appellant filed W.P.(C) 16252014 & CM
3374/2014, before the Hon’ble High Court challenging notices
of default assessment dét_éd 5% August, 2013 whereby the

.Petitioner’s entire turnover for the_peribd 2010-11 and 2011-12

has been assessed to Value Added Tax (VAT) and penalty and
interest has also been levied in addition to the tax assessed and
appellant also 1mpugned an order dated 7™ Februeuy, 2014 as

th

February, 2014 passed by the

‘Special Commissioner (VAT) directing a deposit of Rs. |

3, 14 ,00,000/- ‘being 20% of thé disputed demand of VAT and

| mterest for the period 2011-12, in addition to a ruling dated 6"

Aprﬂ 2011 made by the Commissioner (VAT) under section 85

of the Act, and also notices under section 59 of DVAT Act:
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issued on 8.5.2013 & 21.10.2013, Hon’ble High Court disposed |
oﬁf the said petition on 2.5.2016 with d1rect1on to-the Special
Commlssmner to consider the Ob]@CthIlS filed by the Petitioner
in hght of the observations made in this order without 11181st111g
on pre-deposit of any amount. These directions also do not come
to the aid of the appellant, the reason being that it was for the
appellant 10 serve requisite notice under secuon 74(8) of DVAT |
Act to take benefit of the prowsmns of section 74(9) of the Act,

but he never served such a notice.
._ Whether adjournment of the main objections is not legal‘?

22. Another argument advanced by learned counsel for the appellant
is that while dismissidg-the preliminary objections, the Learned
"OHA has adjourned the objections, even when the period of 3
‘months as provided under section 74(7) of the Act has already
expired. The contention is that learned OHA. could not adjourn
the objections on. expiry of 3 months peind as ,provided under

section 74(7) of the Act.

| Leamed counsel for the Revenue has opposed this contention by

placing reliance on the observations.in Behl Construction’s case.

In case of Commissioner of Sales Tax v. Behl Construction and
Aravali Aluminum Pvt, Ltd., (supra), while dealing With the
provisions of Section 74 (7) and (8) @f |
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Hon’ble High Court observed that if the applicable time limit

expires and no order is passed by the Gommissioner then the
A

obJector may. issue a notice calling upon the ﬁommlssroner to

pass the order within 15 days. Hon’ble Court further observed

that the time limits of three (3) months, five (5) mo_rrths, six (6)

" months or eight (8) months are merely directory. However, if

~ such time limit expires and the notice under section 74(8) of the

said Act is issued then the period of 15 days would be
mandatory. Hon’ble High Court further held that an objection

pending before the @ommissioner cannot be deemed to have been

- accepted sirnply-be?:’ause of the fact that the time specified in

23.

24,
| appeals No. 340‘-342/ATVAT/ 17-18 Learned Objector Hearing

Section 74 (7) of the Delhi Value Added Tax Act, 2004 has

“expired and the Commissioner has not exercised either of the

| options set out in Secti-orr 7‘4 (7) (a) or 74 (7) (b).

Herein, as s held above, no notice under section 74(8) of the Act
was issued by the appellam Therefore there is no merit in the
contention of learned eounsel for the appellant,

In view of the above discussion, we do not find any merit in

- Authority has rightly rejected the prelrmmary objectlons for

~ want of servwe of any notice in form DVAT 41 as prescribed

~ under rule 56.0f the Rules and Section 74(8) of the Act_, and by

" holding that the letier dated 31/08/16 was not

¢ /Q\g

“notice under
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section 74(8) of the Act.

25. As a result, these two appeals No 340- 341/ATVAT/17 are
..hereby dismissed. | -

26. As regards third appeal No 342/ATVAT/17-18, admittedly,
-neither objections under section 74 of DVAT Act were pending
.befofe_.'Llearned _OHA, as‘ regards as-s.ess_ment_‘y,e-ar'2012-13 nor
_any"ietter or notice was issued by the appellént to the Special -
Commissioner. Therefore, the third appeal No 342/ATVAT/17 is
hereby dismissed being not maintainable:

-27. File be consigned to the record room. Copy of the order be sent

.|_to both the parties as per rules. One copy be sent to the
concemed authority. Anolher copy be dlsplayed on the

concemed website.
Announced in open Court.

Date : 05/08/2021

kL .

S/g//,wy//

. (Rakesh %gl\l) | ~"(Narinder Kumar)

Member (A) | Member (J)
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AppealNo.'SH@QDHQ(W\W/ ortmas Dated: 6/8/208

Copy to:~

o - s@euo&zw’ﬂé& o S

(1) .VATO (Ward= - ) . - (6) Dealer

2y ‘Second case file E - (7) . Guard File .
- (3)  Govt. Counsel (&) VATO (L&J) :

~ (4) - Secretary (Sales Tax Bar Association) '
(3).. PS8 to Member (J) for upioadmg the judgment 011 the portal of

DVAT/GST Delhi - through HDP branch | S
PSS l{wmberm) -




