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 _l. By way of present erght appeals eagjt\rﬂ?ed ﬂbove
appellant has challenged orders dalecz26/ll/2018 passed by

: learned Speeral ObJeetlon Hearing Authority, (here in-after

| referred ‘i:o as SOIlA)

e |

: 2 The atter pertains to tax perrod in respeer of all the erght

quarters i.e. four quarters of rhe year 2012-13 and four quarters |

of the year 2013-14.

3. Vrde 1mpugned orders learned SO

demands as regarde/ tax and mteresl W 431"
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- to the appellant in respeet of some of statutory forms i.e. CF &

. H Forms which were produced during hearing on ebj ectiens.

4. It may be mentioned that initially“ notices of d:e_fault
assessment of tax and interest | unfler Central Sales Tax Act
.(hele m -after referred to as the Act) were. issued by the -

| Assessmg Officer on 24/3/2017M 'Lé/ fg/ I

5. -Be_fore filing this appeal_, the appellant company is said to_
have deposited the tax as in terms of ilnpagned'efd'ers in respect
of all the eight quarters i.e. 4 quarters of the year 2012-13 and 4 .
quarters of the year 2013-14. |

6. Vide order dated 3’/9/2019 while disposing of application )
u/s 76(4) of the Act, appellant was -directed to dep031t Rs.
3 14 OOO/ towards mterest Compllanee of the S’lld order is stated-

) _,‘.,._10 h_av_e been made on 16/9/2019.
7. Arguments heard. Fil-e perused.

8. n the course of arg,uments, learned eounsel of the appellant -
has ehallenged the 1mpugned orders only as 1egards the date |
from whach the interest lev1ed by the -Assessmg Ofﬁcer is to be
charged. Fhe contention ralsed by learned counsel for the

appellant is that the Assessing Ofﬂeer has lev1ed 111terest from

‘the date of ﬁlmg of 1etum

9., l*urther it is contention ot leamef ;UHael for the appellant

ne

that so long as the dealer pays tax, \lvl ' cfu-e according to the
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dealer, on the basis of information made available by him in the

return, he would not be liable to pay interest from the date of

filing of return. Learned counsel for the appellant has urged that

liability' of the appellant to pay interest would arise w.e.f. date of

default, after notice of default assessment is issued or order of

‘assessment is made and the time given for payment of tax .

expires.

10. In support of his contention, learned counsel for appellant

. has relied on following decisions :-

(1) JK. Synthetics Ltd. v. Commercial Tax Officer, ATR

1994 SC 2393;

(2) Maruti Wire Tnds. Pvt. Ltd. v. S.T.0., 1% Circle,

 Mattancherry, (Civil) 3009 of 1999, decided on 27/03/2001

by Hon’ble Supreme Court of India ;

(3) Mis. Pure Drinks (New Delhi) v. The Member, Sales

Tax Tribunal, W.P. (C) 1638/1994 decided on 21/8/2013

by our own Hon’ble High Court,

(4) M/s. Pentex Sales Corporation v. Commissioner of

- Sales Tax, 'Delhig ST. REF. 1/1998 decided on 06/5/2013

rém/

by our own Hon’ble High Court efPetht; and
M~

_The State of

(5) Mis. Globe-Hi-Fabs, Faridabad
Haryana & Ors., CWP No. 28},
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declded on 30/7/2014 by Hon’ble High Court of Punjab & -
Haryana at Chandlgarh

1. In 1K Synthetics’ case (Supra), the question related to
p'ayment of iﬁterest on tax on the amount of freight charged in
reépect. of sale of cement under the relevant cement control
order. Ultimately, by another decision of Hon’ble Apex court, it
was held that _freigh_t element formed part of the price of the
cement and sales tax was leViable on the 's._alie. price inclusive of
the freight amount. Therefore, the appellant was required to pay
sales tax on the sale price inclusive of the freight. The dispute
was limited to the point as t5 whether the appellant was requed
to pay interest on the additional sales tax which had to be paid on -
the inclusion of the freight amount in célculating the sale price,
According to the appellmlt}i{?£¢rest u/s 11-B of the Act can only
be charged for the period subsequent to the determination .of
sales tax under the final assessment and that too after the expiry
of the period allowed under the notice of demand issued on

finalisation of the assessment.

In the given facls and c1rcumstances Hon’ble Apex Court

observed as ynder -

“the conjomt readmg of Sectlons 7(1) (2) and (2-A) and
11-B of the Act leaves no room for doubt that the

expression ‘tax payable’ in Section llj : "(gglly mean the

Act 1eaves no room for doubt thatﬁ*f/h " %cpmssmn ‘tax

) ' : \P’\ %,
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payable’ in Section 11-B can only mean the full amount of -
tax which becomes due under sub-sections (2) and (Z-A) of
the Act when assessed on the basis of ﬂ1e information
regarding turnover and taxable turnover furnished or shown
in the return. .Thereforeg so helong as the assessee pays the
~tax which according .1:0_ ‘him  1s dﬁe on the basis of
information. suppliedh in the return filed by him, there would
be no default on his part to meet his statutory obligation
under Section 7 of the Act and, therefore, it would be
difficult to hold that the "téxpayabl_e_’ by him is not paid’ to
visit him with thé liability tolpa,y interest to hold that the
“tax payable’ by him is not paid” to visit him with the

liability to pay interest under clause (a) of Section 11-B.”

12.  Present "case- is distinguishable on facts as 'heremg
admittedly, return was filed, and u/s 31 of DVAT Act, the return
filed by the dealer — assessee u/s 26 or 27 is deemed to be a

notice of the assessment and to be under the hand of the

- Commissioner, and the Commissioner is taken to have made, on

the day of which the return is firnished, an assessment of the tax
payablé of the amount specified in the-retum,-_ Furthermore, the
appellant while filing return, claimed benefit on the basis of
statutory forms, which were to be prodﬁced by the appellant but

only some of them were produced before learned OHA. and

‘thereaficr no statutory form has been pro ediby ﬁhe appellant

till today. Tt was for the appellant to} piov

. \\g'\
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furnishing the' return, claiming benefit on the basis of all the -
- statutory forms, including the formé which have still not been
produced. But appellant has not p]aéed on record any document,
in the form of any correspondence with the other party, 1o
suggest that the said fransactions in respect of the statutory |
fofms, ‘which have 1’_;61: s0 far been produced, were genuine.
Appellant cahndt take any advantage of the fact that in the orders
passed by the Revenue, no mala-fide was attributed to the
appellant for non-production of the remaining_Statutory forms. -
In the given facts and circum_s"tanc_es', decision in J.K. Sy'nthetic’s |

case (supra) does not come to the aid of the appellant.

13. In Maruti ere Inds. Pvt. Ltd.” case (Supra,) the question

for determination before the Hon ble Supreme Court was;

“Whether the appellant, an assessee, is liable to pay any
penal interest on the assessed tax under Section 23(3) of ‘the
Kerala General Sales Tax Act, 1963 (hereinafter the Ac_t, o
folr short), from 'the date when return was due 'though
néither a return was furnished not any tax paid on self- -
assessment basis, is the question arising for decision in this

appeal”.,

Therein, the appeﬂam had not filed a return oijf the wrnover

relatmg to the above- sald Lransacuon The Sfﬂ.es lax Officer
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the tax was paid. The appellant was then served with two notices -
~ raising .dema,nd for payment of Rs. 1,85,882.58p. as penal
interest under sub-section(3) of Section 23 of the Act for the
period 20.5.1983(the date by which the return of turn-over was
due to-be 'ﬁled accompanied by proof of paymen‘t of the tax due
as per return) to 25.2.1985. | o

Hon’ble Supreme Court was of the opinion,- “liability of the
asseése.e appellant to pay sales taX could have arisen either on
return being filed by way of self assessment or else on an order
of assessment being made. No doubt Rule 27(7A) of the Kerala
General lSaléS Tax Rules, 1963 casts an obligation on assesses to
file a return of total turnover and taxable turnover accompanied
by proof of payment of the amount of tax due within 20 days of
~ the pl.l"eyious' quarter but such a return was _nbt. filed by the
appellant. A failure to file return of taxable turnover may render
the assesséé__liable for any other consequences or penal action as
provided by law but cannot attract the liability of penal interest
under 'sub=section(3) of Sectidn 23 of fhe Act on the patity of
reasonmg that if a reﬁ&of turnover would have been filed on the
due date then the tax as per return would have become due and
payab]_e on that date”.

| Appéllant caﬁnot take ahy a;d\?antage of decision in Maruti

T

Wire Inds. Pvt. Ltd.” case (supra), as the 53 g dlstmgulsmble

;h/ ! \ﬁ
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case, admittedly, return was filed, and u/s 31 of DVAT Act, the
return filed by the dealer — assessee u/s 26 or 27 is deemed to be
a. notice of the assessment and to be under the hand of the
Commlssmner, and the Commlssmner is taken to have made, 011
the day of which the return is furnished, an asse_sément of the tax

payable of the amount specified in the return.

14. In M/s Pure Drmks s case (supra) the point was raised to
the cha'rgeabﬂlty of interest seemon 27(1) of the Delhi Sales Tax
“Act, 1975. In the facts and cmeumstanees'of the said case, it was
an admitted position that no return had been filed under the said
Act in respect of the year 1980-1981. Ultimately, after due
~ notice and opportunity to the dealer (petitioner herein) a best )
judgment assessment was made on 26.3.1985 by theassessing.
au.fhoril“y, -
Thereafter, on 01.10.1985; a show—eause notice Was issued'

by the Assistant Commissioner seeking suo moto rewsmn of the

assessment orde:rs under section 46 of the said Aet Thereafter

 the Assistant Commlssmner passed an 01der on 03 09.1986

whereby the Assistant Commissioner gave directions to the Sales
Tax Officer to issue the necessary demand notice and challans in
terms Qf the said order, which included computation of interest
demand notice and challans in terms of the said order, which -

included computation of interest for each phdicfour quartets of

m’?@\% - \»«
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1980u81 both ﬁnder'the local Act as well as under the central
Act. | |

Therein, Hon’ble High Court, while relying on decision in
LK. Synthetic’s case (supra) and Maruti Wire Industries’ case
(supra) set aside the impugned order to the extent it required the

petitioner to pay interest under section 27 (1) of the said Act,

As noticed above, we have observed that the decision in
JK. Synthetic’s case (supra) and Maruti Wire Industries’ ddes
not come to the aid of the appellant,_ same being disﬁnguishable

on facts. -

15, In M/s Pentex Sales Corporation’s case (supra) demand
was raised by the assessing Authority for the asscssment year
1984 85, under DSCT Act 1975 , on the ground. that /ﬁ ST-1 forms.
submitted by the petitioner were held to be invalid as enqulry
revealed that said forms _Wele issued by the purchasing dealers
who did not hold a registration certiﬁéate in réspect of goods
- ,sold by the petltloner The assessing a,uthorny also 1mposed._

11’11:61 est on the tax, from the date of filmg of return.

| Hon’ble High Court observed that it was not a case of )
B wilﬁil omission on the part of the petitioner in'making his return
or _thaf the return was made by the 'peti_tioner knowing that the
particulars in the ST-1 Form on the strength of which deduction

n ’Lhe taxable turnover was claimed were mao
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Hon’ble High Court referred to the decision in JK.
Synthetic’s case (supra)ﬂ wherein 11, Was held that if dealer has
furnished particulars without wilfully omitting or withholding
any particular information which has bearing on the assessment
of tax, WhiGh he'hohesﬂy believes to be correct and complete, it
would be difﬁcult'to hbld that the dealer has n-otacted bona fide
belief that the same was not necessary or with those who have
failed to pay full tax due, .not with a view to evading the-liability
- to pay t'ax, but because they believcd that they were liable to pay

- the tax as assessed by them.

Hon’ble High Court also held that there was no wilful

omission on the part of the petitioner is filing a true return.

Decision in M/s Pentex Sales Corporation’s case .(supra) is
distinguishable on facts as therein the other .party. to the
fransaction ie. the selling dealer did not hold a registration |

certificate with respect to electronic goods and the assessing
authority did not allow deduction on account of said sales an
imposed interest on the tax assessed, from the date of filing of

~ the return.

So the decision in the said case, also does not come to the

aid of the’appellan’tg same being distinguishable on facts,

Tn MJs Globe Hi-Fabs’s case (supra), Hon ble H1gh Court
field that the

placed reliance on J K. synthetic’s case (sup
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interest under Sectioﬁ 25(5) of the Haryana Genera‘].‘ S'ales Tax
Act, 1973 would be calculated from the date of passing of the
revisional order and no liability on. account of mterest could be
maintained for the period prior to the said date. The sa1d
decision was based mainly on decision in J.K. synthetic’s case
(supra). Same also does not come to the help of the appellant,

for the reasons already given above,

No other argu.ment has been advanced by the learned

~ counsel of the appellant.
Conclusien -

16. In view of the above discu.ssion we find that there is no -
merlt in the appeal or illegality or 1r16gu1ar1ty in the impugned

order on the point of Jevy of interest. Consequently, all these.

appeals are hereby dismissed.

31. Copy of the order be Supplied to both the parties as per
rules,_ One copy be sent to the concerned authority. Another

copy be displayed on the concaned“website.

Announced in open Court.

Date : 16/08/2021‘&

w\&\%\w~ S /MM -

(Rakesh Bali) : (Narmder Kumar)
Member (A) | Member (J)
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| Copy to:-

(5).

(1) . VATO (Ward-35) - (6)  Dealer

(2)  Second case file - (7)) GuardFile
(3) Govt. Counsel (8) VATO (L&JI)
(4)  Secretary (Sales Tax Bar Association)

PS to Member (J) for uploading the judgment on the portal of

DVAT/GST, Delhi - thr ough EDJP branch.
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