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New Pelhz | T Appellant
A
Cominissioner of Trade & Taxeg,Délhi [ " Respondent |
(ijouﬂs?el fepreseﬁting the Appellant : Sh.R. Mahana.
Counsel repres_enﬁng the Revenue ¢ Sh.P. Tara,
JUDGMENT

- order

2.

’72/3
| IeferJ
of the
perta

| by thy

111(1 }merest and pena].‘

The appellant has filed the above captioned appezﬂs against
15 ddted 03/4/2006, passed by Jt. Commissioner-IIT - learned

Objﬁecﬁon Hearing Authority (h‘e]';"ewinwaﬂer“ referred to as OHA).

Vide impugned order, learned OHA disposed of objections filed

e appellant — objector against notices of default assessment of tax

ed to as the Act), n the ba31s of audlt‘conducted at the godown

© appella,nt by tl
ined to the tax peri d 2005-2006.

\

w‘o\%
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y issued by Assessmg Officer — AVATO on.
2006 u/s 32 and (33 respecﬂvely of DVAT Act (here-in-after -

¢ field staff on 9/3/2006. The‘ objections




| Case of the gppell:

as under -

| ?‘M/S. Rashtriya

business of carryi

| ffsuc’h a Transporter

“ |principal place of

8, Block No. 4, D

iwo godowns at D

| 2, Master Mohall
- |electric Poll No. 8

nt, as set out in the memorandum of appeal

Transport Corporation, 15 engaged in the
ng goods for Rewards i.e. charges and is as

. The appellant is haﬁving its Head Office and

ev Nagar, New Delhi ~ 11005 and is having
elhi i.e. at Opp. Electric poll No. 52, Gali No.
a, Libaspur, D’c—ilhi and IInd Godown opp;
3-84, Master Mohalla, Libaspurg Delhi.

Ille godowns 0
Enforcement off]
9/3/2006. The M

~ |accordance with tl

Gali No. 8 Block
li:)_eing‘their head o

|available at godo

* lofficial that their

Karol - Bagh, Ney

goods/documents

]

]

f the appellant were surveyed by the

cials of the Delhi VAT Department on

anager of the appéllant Shri Ram Kumar was

‘present at the g&downs. He informed the officials that in

1e'provisions\ of Delhi Value Added Tax Act,

| _2004- all the information/ record relating to the goods are in their
:poss_ession-and available but the same is available in appellant’s

‘head Office and |

rincipal place of business which is at 5810,
No. 4 Dev Nagar,- Karol Bagh, New Delhi |
ffice but the officials insisted on record being
wn. - Inspite of facts it _.was explained to the |

principal place _of business is at Dev Nagar,

business in Delhi at pfémig*e"s 5810, GaliNo.




business. When a

| business 5810, Ga
New Delbi, after

_Wlth him hi emplo

customer approach then at principal place of
li No. 8, Block No. 4 Dev Nagar, Karol Bagh,

completing all formalities the appella,nt send

vee for taking delivery of goods from godown

a;nd the employee gwes d.elwery of goods.

"Tﬁe""'Ehfefé ement |officials Withéiif providing the appellant the

opportunlty to call for the record from the prmclpal place of

busmess or visiting principal place of business sealed the

godown on the ground that documents are not avallable and also

|

ement of the manager to this effects, the

|ultimately asked t

inventory was pre

B business at. 5810,

| Thereaﬂ:er the ap)

| dutles) and produc

- |goods belong etc

i

yecorded the stat

i‘espondent did n

goods at godown
manager. The seq

Annexure P-1, ar

Bagh, New Delhi

official only sealeq

ot record the entire vers1en truthfully a;nd_
he manager to sign the statement. The stock
pared by the VATO officials with regard to
and the copy of the Same was given to the
ling memo prepared by official is annexed as
d this. eleai:ly -establish the place of main |
Gali No. 8, Block No. 4 Dev Nagar, Karol
-5 and godown.at the abeve address. Tlle "

1 godowﬁs and also passed Mall Roko Order.

pellant appeared before the VATO (Border

red all the relevant docum‘ents including /R,

111V01ees registration no. of ihe purchasing dealer to whom the

provided'aﬂ the in

7

as reqmred under law.

Inspite of having




| ;assessed the appel

The VATO has th
~ any liability or sal

“documents as required under law the VATO ofﬁmals he]d thai

jche appellant is deemed to be the owner of the goods and

i‘he VAT Act and

The VATO furthe

lant u/s 42_(2) read with section 3(9)(a)(b) of
created a disputed demand of Rs. 4,91,096.00

on the'.: alleged turnover of Rs. 1,22,77,400_/»— vide order dated

1S 'imposed tax on the appellant without fixing

=5 effected by him.

r 'also imposed a penalty of Rs. 4,91,096/- u/s

where the appellant B

m"_

@

~186(1) and Rs. 50,

~ |fact that no offenc
- Q'la,s he has produced
On bemg aggrie

| -pleferred two objel
|single order whet
‘bonﬁrmed notice

.Ld Counsel for
Sectlon 3 (9) of DVAT

1ear111g- on objectlons 1

il

both the orders as

!

].ev1ed 1ssued by th

\.

007-u/s Bb(ltk)of the VAT Act, inspite of the
e was conlmmed by the appellant u/s 86(19)

| all the records as required under law.

ved from both the orders, appellant had
ctions before the appropriate authority against

per law. .

| The objection authority had disp(')s.ed of both the objection by

ein he has 1"eje¢t@d both the objections and
for default assessment as well ‘as pena_,lty'
e Value Added Tax Officer.”

appellant has referred to the 'prOVisiohs' of
Act, 2004 and. submitted that this is a-case

roduced matenal before Ld OHA durmg

o rebut the presumpuon JEEEHER %

Pagedof13




- that

frepre

{

]_.# d-:_' .

<

lying

Coun

'1p_ﬁ)e1 |

order

at the godowns of
the same were he
sel for the appel

éentatio11 dated 13

he cphncerned VATO (E

OHA took into 4
lant to rebut the 9

;desefves to be set-

the appellant were owned by the appellant or
Ld.

lant further submitted that in this regard, -

Id by the 'appellaﬂt for sale in Delhi.

:3.2006 was also submitted by the appellant_ to

sorder Duty).

" |Ld. Counsel has urged that neither the VATO (Border Duty) nor

:,on'sider_ation the material supplied by the
aid presumptions, and as such the impugnedf

aside.

-t
notic

impu

provi

tegis
|
was |1

not 11

&

D,

th
22/ 3

¢ was issued to

oned order deserve

11 has also been ec

'sidons of DVAT

téred under this A
ot registered unds

Eible to be -assessed

| Notice of Default

sect10n 3 (9) of the
2006 reads as unde

Another contention 1alsed by Ld. Counsel for the appella:m 1S
hal 1101:108 was required to be issued to the appella,nt for the purpose
of m:,pectlon of record as provided u/s 59 of DVAT Act, but no such

the appellant and even on this ground the

s to be set aside.

ntended by 1.d. Counsel for the appellant that
Act -would apply to cvery dealer who is |
ét, but the applicant, Which is a transpor‘ten
.t DVAT Act, and as such the app‘ellan't'was

for tax under the said Act.
A}.ssesSmen_t of Tax U/s 32 of DVAT Act read
Act, 1ssued by the Assessing Authority on

T -

Page 50 13




- 2 (Inside Gali No.

| -GOdown No. 2, 0

thls ff'Qfﬁce ~on-09

| 'pui"chas'e bills and

“Whereas godow:

fsit‘uated at Godow

(Inside Gali No. 6

bf the’ goods lyi

s of M/s Rashtriya Transport Corpor_aﬁtion‘

n No. 1 Opp. N.D.P.LL. Poll No. 52, Gali No."

6)_Mastef Mohalla.

pp : N.D.P.L. Poll No. 83 & 84, Gali No. 2
Master Mohalla, visited by the Ficld Staff of

03~.-O6'~fand*_?Sea];ed* ‘the premises for want -of"

0ﬂ1er related documents.

| Whereas the transporter failed to produce the proper documents

ng at his godown pr'emises at the time of

!

by th

'Godown”.

Upenalty w/s 86 ¢

L

detention and assessed as under
S.No. Amorint Rate of Tax | Tax
L 1,22,77,400/- 4% 4,91,096/-

This dealer is b

pn or before 06.04

NOtice of default
e Assessing Office

“Whereas I am sat

following reasons

| \"

A\

ereby directed to pay tax amounting Rs.

4.9 1,096/- and fumi_sh proof of such payment to the undersigned |
1.06 for getting release of goods/deseal of the

Assessment of tax i,l/s 33 of DVAT Act, issued

r on 22/3/2006 reads as under -

isfied that the trdnsporter has a liability to pay
f Delhi Value Added Tax, 2004 for the
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.:Penalt'y uls 86

transactions of g

'Penalty. u/s 86 (19

goods being transy

) equal amount of tax (Rs.491096/-). As the
orted without propér documents.
14) fail to furnish all records i"egarding

ds detained (Rs. 50,000/-) now therefore, the

0
| transporter is herjby directed to pay penalty of an amount of

© Rs.541096.00 and furnish proof of such p ayment to the
undersigned on br before 06.04.06 for getting the goods.
‘released”. - | |
7. While disposing of the objections, lea_medOHA observed in the

manner-as -

1 I%‘The D. R. state

viewed in isolatio

| AS regards impos
that since the ¢

information about

S premises of the se]

documents relatin
Delhi -and “hence
The manager, in h

has also stated th;

 the goods keptin t

inspe-ction hence P
-gThe D. R. also st

A

;/ B /rw\“a‘,'.

d that both the above situatidns cannot be
n and since the objector did not produce aily
o to ‘the goods are OWned by him for sale in
the notice of default assessment is justified.
is statement recorded at the time of inspectio.na
It he is unable to produce t_he‘ documents for
he godwon. | | |

i]:ig of penalty u/.s 36 (14) the3 D R. Stated
lealer did not produce any document or
the goods kept in the godbwn-at the time of
enalty imposed ws 86 (14) is justified.

ited that since the goods'hfad alrcady left the

ling dealer but had ilot i

Page 7 of 13




8.

fand the notice for

1 Border Duty branc

Act and hence the

{with law.,

I have heard the

| Representative an

Section 3 (1) of

| ﬂl—e goods are in transit and this is covered u/s 61 of the DVAT

penalty imposed u/s 86 (19) is in accordance

arguments put forth by the Departmental

d the objector. | am inclined to accept the

arguments put forth by the D. R., hence the objection is rejected

default assessment and penalty issued by the

h of the Deptt. is upheld.”

DVAT Act proVides that subject to other -

provi

1;;110\%fiedge to help the
| 'but‘ fdr‘ this provision m

| L
madé:; to decision in

or required to be regist

calcylated in accordancs

| As regards, this co
l‘equf ‘
‘enable the taxing author
deale
evasi

Cdo 1

: Cdm

)} iof the Act provid

sions of this Act, e

rs transporting gq

m. Taxes (1999) 1

As regards, levy o

A\3

very dealer which is registered under this Act
ered under this Act shall be liable to pay tax
> with this Act.

ntention, it may be mentioned that law

rfes maintenance of account by the trailsporters under the Act to

ity to trace the dealer, co relate goods with the

ods for fixing the tax liability for checking

@n of tax. Liability of the transporters or carriers arises if they.

ot disclose the particulars required and what is within their

authorities to 001-lelct-1;ax from dealers, which

Light escape. In this regard, reference may be

Iripura Goods Transport Association v.
12 STC 609 (SC). | "

es that a presumption'

" Page8o0f13




_good

<

1
i

|
accor

i
frans

or pe

rmn inspection, on

and thereup

dmgly

] Sal.d presumption

5 1n 1especi of which the person has failed to fumlsh information .

being requned by the Commissioner so to do,

'we.oWned'by the said person and are held by the said person for sale

in Delhi,

on the provisions of this Act shall apply

'Q'orts goods or holds goods in custody for delivery or on behalf
cher person, on being required by the CommiSSioﬂer, fails to |

furnish any information in his possession in respect of the goods or

thereof.

tails 1

i
10,
fuspe

asse
{
o
;

)il]‘s

g,odo

[R— —

he_\r
: c“l _th
"élso

é_1u.ty |

0 P

0 permit inspectio

?Admittedly, mn
cted by the field st
S;-ment of tax date

The premises of

land other related ¢

oduce documents

\}vnsg the appellant

Vide another notig
ATO (Border duty
e goods were bein
because the appe

actlon of the goods,

| When the appella

ad in the objection

i\&

i

his case, godorWn.s of thé appellé,nt were
aff on 9.3.2006. Thereafter, notice of default
d 22.3.2006 was issued by VATO (Border
the aiopellant' were Sealle.d' for want of'purchase
locuments. On account of failure of appellant

in respect of the goods lying at the said

was directed to pay tax.

¢ of default assessmént, u/s 33 of DVAT Act,
) imposed penalty on the appellant u/s 86 (19)
g transported without proper documents. and
llant failed to furnish all récords regarding

which Weré found detained-at the godowns. .

~is to be raised when any person who




dowrﬁents before VATO (Border duty), bu‘t;- on the other hand the
representative of the department submitted before Ld. OHA that the
obj ecﬁor had not produced any document rclating to the goods stocked

in thc godowns at the time of visit by the officers of the department.

Tt may be mentioned here that there is nothing on the record to

cilepa}riment before Ld. OHA was wrong or agai'n.st record.

12. As mentioned in the order of Ld. OHA, the manager of the

ﬁppellaﬁt,_ who was present at the time of said inspectiim, made

pmdhéce the documents| for the goods kept i the godbwns. There 1s
1:%10t11if1g on record to suggest that the said steftemeﬂt was ever refracted
I;)ytheg said manager at the time of inspection or soon thereafter.

So, there is nothing in the order paséed by Ld. OHA to rebut the -
prc—:sumpuons u/s 3 (9) of the Act. |
y

|

1

3. Leamed Counsel for revenue has rightly submitted that the
relevant prowsmns pertaining to seizure of recdfd,and goods, kepton
any biusmess premises by a transporter, is the provision of section 60 |
of D'\EXAT Act and not $ection 59 of the Act as submitted by learned

c:oimj'séell for the appe].lant.. Learned counsel for the Revenue has further

| '1;ight[§f submitted that s¢ction 60 'doés not provide for issuance of any
notice to any such transporter whose business premlses is to be
I | | E T

inspected by the Commissioner.
\\ Pagé 10 of 13’
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sy gg’;‘:‘;fst" thatthe ~submissiorr “made by the ’“"representati’olf by the




¢

dec:1s
Ofﬂc

Reve]
onsignee and non furn

by th

~ |The first mentiox

101:15 (1) Bajaj Ele

er, Appea,l (civil)

nue pertains to ¢

er, (2008) 18 VST
oupere Court of India (2) Guljag Industries v. Commercial Taxes
Offide

_ﬁ'fSﬁpreme Court.of Ind.la e

| Learned counsel fbr_ the Revenue has referred to following two

ctricals I.td. v. Assistant commercial Taxes

436 (SC) decided on 4/11/2008 by Hon’ble

>197 of 2005 demded on 3/8/2007 by Hon’ble

ied case cited by learned"counsel.-for the
leclaration in form ST 18A made by the

ishing of particulars in the said forms signed |

f!aﬂedjto produce any do

sita,,nd

(};an be said to have beg

¢case pertains to inspecti

;ifacts_:
i 3
1 4.
tranS]

- regar

upho

e consignee.

The second mentic

that goods were Iy

:)orter failed to prc

penalty under this prov
Ity.

[ding the said pena

significant to note that this provision of la¥®

N

tAs regards penalty i

med case also pertains to form 1 8A. Here the
on by the team which led to the disclosure of |
ring at the godowns of the appellant but they

cuments.

As regards penalty imposed u/s 86 (14), since the appellant

yduce the records pertaining to transaction of

_goods‘ lying dét_ained at ‘its 2 godowns , as noticed above when it
S established that the appeﬂant faﬂed to furnish records

dmg 1ransnct1on of the said goods, no illegality or 1rregular1ty ,

n committed by the revenue while i 1mposing

ision of law, or by the learned OHA while




|

{
pront

of se

the

Provrsrorls of" sectrorr 36

present case. As a resul

Act ¢

-
wher

ioeu

'Here 1t is not cas

'foods were being

e goods are berrrg

btron 61 of lhe Act|

‘carried by a transporter’ without the

ments or without proper and genuine documents or without being

erly accounted for in the documents referred to in sub-section (2)

se of the Revenue that the goods were being

anrlot be Sustamed

the appellant herein. As per case of Revenue,

detained at the godowns. In this situation, .

(19) of the Act are not applieab].e to the fact of _
t, penalty imposed under s'eetrion 86(19) of the

Therefore, the impugned order upholding the

pena

16 |

the a
_ !60 0
| Sue].r
Jurisd
,Irat
rior ¢
(Bor

[DVAT Act to any

. ‘No other porrrt ha

I’ry under this provi

Ir1 the written sub]

Qpellan‘r is that the

ithe assessment m
iiiction and \ride al
in the course of arg
lglvaneed any argu

fer duty).

llant

=%

sion of law is hereby set-aside.

’nissions_, one of the points raised on behalf of

Commissioner did not delegate his powers u/s

/ officer, as per 'provisiori of section 68 and as
ade by the Assessing Officer is without any
»-initio. However, it may be merrti‘o'ned here

ruments, learned counsel for the appellam has

ment on.the pomt of Jurlsdl_ct_rorl of VATO

s been argﬁed'- by the .1earr1ed counsel of the

- Pagel120f13- -
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y
1mp0

(3.

| Jﬁhé i

?Ol’lC

upho

;
Ho‘w;
|

Act i

|
#ea_sc
-

i

e

egar

In view of the abq
ﬁpugned order pas
.Aned and as such t
lding of penalty

ever, as regards th

ins given above,

d levy of tax and

s concerned, impy

ve discussionj no interference ié called far in
ised by learned OHA, so far as levy of tax is
he same is upheld. Impugned order regarding
ws 86(14) of DVAT Act is also upheld.
e imposition of penalty u's 86(19)‘ of DVAT

‘?AS a result, this .appeal is pai*‘tly allowed  as regards the

. SLti'on of penalty P/s 86(19) of DVAT Act, but the appeal as

TR

| %oi
SLlpplied to both the parties as per rules.

\
web<

B

Date

1sm1ssed

i?te.

Announced in open Court,

26/8/2021

\

Member (A)

(Rakesh ﬁﬁl\%\“

imposition of penalty u/s 86(14) is hereby

iF_iLe be consigned to the record room. Copy of the order be

One copy be sent to the

concymed authority. Another copy be displayed on the concerned

(Narinder Kumar) -
Member (J)

Page 15 of 13

igned order deserves to be set-aside, for the . |




|Copy to:-

L) | VATO (Ward- )

(2) |ibecond case file
(3) | Govt. Counsel
(4) | Secretary (Sales Taz

‘DVAT/GST, Delhi

Appeil No. §352-383)Aitvit|goot 07 | £30-937

- (6) Dealer |
- (7) Guard File
(8)  ACL&D)
| Bar Association) - '

- through EDP branch.

REGISTRAR

- Dated: 26

I2 Jooa)

. (5). 1, PS to Member (J) for uploading the judgment ontheporialof . |




