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1. Initially, twe
féppe:ﬂant against
|Addl,
Heating Authorits
\disposing of | objec
Added Tax Act 20

Earlier the 1

P

g -
o o Y| ]

‘.De].h_l - 110006. ... Appellant
7
Commis’si_oner of Trade & Taxes, Delhi e Respdndent
Counsel representing the_ Appellant @ Sh. AK. Rai.
Counsel represent) ng the Revenue : Sh. MLL: Garg.

JUDGMENT

» appeals No. 1249 & 1250 were filed by the
impugned order dated 21/1/2014 passed by

Commissioner (zone-IIl & V) - Learned Objection

7 (bere-in-after referred to as OHA), while
tions filed under secuon 74 of Delhi Value

04 (here-in-after referred to as the Act).

ribunal delivered judgment dated 25/2/2015.

pellant filed review application No. 3 and

no. 1250 was restored to its original number,
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|challenge to the or

penalty upon the d

vide order dated 13/8/2021, for adjudication as 1ega1d§/

der of penalty passed by learned OHA

3. Vide order 12/7/2013, Assessing Officer — VATO imposed

ealer-appellam u/s 86(1 O) of the Act.

4. The learned

daled ?1/1/2014

OHA uoheld tﬁhe order vide 1mnugned 01du~

5. The matter pertains to the tax period for the month of
March, 2013.

express his satisfa

was false, mislead

submitted that the

6. On the point

and against facts

passed by learned |

properly and correutly

impugned orders

deserve to be set-aside.

counsel has relic

Commissioner of

7\

of penalty, learned counsel for the appellant

has submitted that the impugned order passed by VATO is illegal

and circumstances of the case as he did not
stion that the return furnished by the appellant -
ing or deceptive whereas the impugned brdér
OHA is a .non-speaking order. Tt has also been

appellant — dealer had furnished the return -

: 7. Further it had been sub:mmed that no notice was issued by
 VATO to the dea

ler before imposing: penalty and as such the |
imposing pemlt_y and upholding the same,
In suppdrt of his contentions, learned
d on decision in Bansal Dye Chem v.
VAT, ST. Appeal 29 of 2015, decided on
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24.9.2015 by our
Ltd. Vs State of (

8.

impose penalty us

Here, as no

satisfaction for

own Hon’ble Highr Court and Hindustan Steel
Drissa, ATR 1970 SC 253; 1970 SCR(1) 753.

ticed above Assessing Au.thorlty dec:lded 1o
nder this p10v1s1.011 of law after l*ecordmg his

the reasons specified in the order dated

— 121772013
{under -
“An enforcem

conducted on

Haryana Buil

The I]eaSOHS as. avallable giee the Sa1d order, 1”6’1(1 B

lent survey of M/s Haryana Traders (P) Ltd. was
29/3/2013. .
ing, Chawri Bazar Dethi.The dealer is engaged in

The firm was functioning at 4035

trading of Pap

Accountant wi

it is taxed @

equal to tax is

9. The learned

“Therefore, in
substance, the

.of th T%

& 12.5% VAT,

relevant docun

could not file 1

of 'imposit'ion of p

narration made

er Stationery & Note Book, plastic stationery @ 5%
The statement of the dealer was recorded alongwith
ents. Notice was issued and present Sh. Nétra Singh
ith POA and submitted the.relevant doc‘uments. and
eply of total variation of Rs. 56,57,635/-. Therefore,
5% i.e..2,82,882/- with interest. Penalty u/s 86(1'.-0)

levied separately.”

OHA, Vide'impugned order, upheld the order
enalty and rejected the objectlons ﬁled by the -

‘|dealer, by obserwﬁg in the manner as -

these facts and circumsta'nces of the case and detailed
above, having been found without any merit and

objections of the objector are r'eject'e_d and orders of

default assessments of tax, interest and penalty issued by the VATO
™ Cell on 11/7/2013 are hereby upheld and confirmed.
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However, credit/adjustment of tax etc. amounts deposited by the
objector as above will be given to him after proper verification

thereof from the Ward Scroll™,

10. Undisputedly, survey was conducted at the business

premises of the dealer — appellant 011. 29/3/2013, by the

Enforcement Rmn(‘h nfRevennP Department. Thew 1DOn

.
15 ofice
A FlBU

bl o)

was issued by thd VATO - Assessing Authonty to the dealer —
é,pp-ellant' and the representative of the dealer — appellant
Isubmitted certain doeuments\. _Assessing Authority found that it

‘was a case .of total Variatioh of Rs. 56,57,635/-. _There‘up"on,_

|penalty, equal to 'tcix i.e. RS. 2,82.882/- was imposed, |

| 11. Learned coul.’lsel for the appe-llant has contended that it was
|not a case of any variation and that in thls ‘regard the appellant
thad produced before learned OHA certain documents, but the
.lea,med OHA even then reJeeled the obj eetlons filed by the dealer
— appellant |

12. Inthe i-mpugned order, while re jecting the obJchons of the

|appellant, learned OHA has observed in the manner as —

“Although in isulf)por't of his this eontention, the counsels for the
objeetoi‘ have (filed details of stock available as per the‘books of
accounts on 29/3/2013 togetherq with that of stock inVentofy of
goods prepared by the surveying officers en that day, yet, in the
ebsence of details of specific stock left out u11~aeeounted for‘
together with proper reasons there for, the same cannot be aeeepfe’d
B Nater stage. Besides, as per certificate appended by the
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objectbr company’s Director some Mr. Ram Avtar Gupta at the end
of the stock inventory dated 29/3/2013, it has been stated. and

confirmed in un-equivocal terms that stock inventory of goéds was -
prepared before him/his representative and no stock has been
counted twice or left un-counted. Therefore, in case, the counting

was done by the survey team in a hurry or that any part of stock was

not mumed by-the-team; the QLJ,CL{,JI;LJ,LJW;L&'l,t'al_‘[,uilﬁrd.iofgfel—lhe»sam@""*A' B R

too counted and included in the inventory of goods pr epared by the
te.am_.as above Ele if the objector has knowmg failed to do all that, it
is none else but|the objector himself who ig to be blamed and suffer

for the same. As such, the bbject’ions of the objector on this count

s

fails and are accordingly rejected.

On the point of Variation/shbrtage of Rs. 1,44,851/- in the cash too,
the explanation éiven by the objector that out of it, an amount of Rs.
1,44.,000/- Was t‘aken by Mr. Pritam KumarGuptaj a Director of the
objector Compaﬁy to his home and that on the date of survey he was
not present at the business pl”GlTllSE‘S of the company to tell about the
same to the survey team while the balance amoum of RS 851/- was

1ying in the cash box itself in the form of small notes and coms,

- appears to be hardly of any credence and avail to him. Virtually, in

| case, such an he‘avy amount of Rs. 1,44,000/- of case was taken by

the said Director to his home, again the objector company’s other

‘in case, he failed

director who we

statement before

15 present on the date of survey and making the
the team, Was required to tell about the same and

in doing that, he cannot be allowed to take benefit

of*his own lapse| or say omission committed by him in this regard,

now, Resultanﬂ
THE TR

v, on this score too, the Ob_]eCUOl’lS of the objector

d are accmdmgly rejected.”
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3. In the cours¢ of arguments, learned counsel for the
} appellant admits that statement of the Director of the appellant
| nade before the qurvey team bears signatures of the said

Director. However, learned counsel submits that the said

statement was in the form of a format and as such no reliance can

be placed thereon. |

In this regard, [learned counsel for the Revenue has rightly

pointed that the statement made before the survey team was
signed by Sh. Ram Avtar Gupta, Director of the Appellant and

that the Director d1d not raise any objection at the time of signing

of this statement. As rightly observed by learned OHA, the said
dlrector admitted that ne stock was counted twice or left
unaccounted. He further stated that the visiting team prepared a

detail of stock inventory of goods lying at the registered office as

well as the godown |of the appellant in his presence and that the
sqme was correct and signed by him. The statemem was 51gned

b

| otherwise, when we lhave enquired from learned counsel for the

s the Director without lodgin g any protest on any aspect Even

LW |

appellant if any complaint was submitted by the said Director or
| the dealer to the concerned Ward or any senior officer, soon after

the 'survey; lodging protest about any aspect of the survey,

learned counsel has candidly submitted that no such complaint

was submitted.

cl for the ,appellaﬂt has submitted {hat no.
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could not make any

I

j—

1 which the survey

copy of the invent

sypplied to the Dirg

_PIbweverﬁ thers

ry prepared by the enforcement Team was
ctor of the appellant and as such thé dealer
complamt to the ward regaldmg the manner

was conducted,

> is nothing on record to suggest that capy of

T

fanw

‘Director of the app

the survey was co

¢ inventory prepared-at the spot was never supplied to the =~

cllant. Fven _othérwise, the appellaht could

complain to the concerned ward or the senior officers, in case the

appellant was aggrieved by the process or the manrier in which

However, admittedly, no such

the statement made

- was never retracted.

the appcllam before

 learned counsel for

complaint was subm

nducted.

itted by the appellant. The fact remains that

by the Director before the Enforcement team

Therefore, there is no reason to disbelieve

what stands recorded in the said statement signed by‘ the

Director, after havi_nfg accepted the same to be correct.

15. As I'Ggardsff the contention raised by learned counsel for the

appellam thal no otice was issued by the Assessing Authority to

imposition of penalty u/s 33 or 86(10) of the

- Apt, and _the two decisions cited by .1eé.med c,ou_nsel for the
=‘a,p'pellam:, it is pertinent to mention here that in view of decision
in Sales Tax Bar Association (Regd.) Vs. G—NCTD; WP (C) No.
4236/2012, by our own Hon’ble Hig_h. Court, also relied on by

the Revenue, no notice was required to be

1t before passing orders of penalty.
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16.
o

the Assessing Office

In Bansal Dy

the Assessee ar

portumty of being

bserved that penalty

e’s .case (supra), bur own Hon’ble Court
order u/s 86(10) of the Act was passed by -
er, without service of prior 1’10tice_-‘ of penalty
id also without affor-ding.the Assessee an

heard on the po’int of-imposition of pena].ty,

rder was unsustain

hat the very nature

able in law. Therein, it was also observed

of the proceedings_under section 33 of the .

DVAT Act read with Rule 36(2) of the DVAT Rules underscore

ATO to observe the prlnclples of natural

LY/

the need for the V
ju
the Assessee a separ

not be imposed and affording the assessee an Pportumty of
in

- but requires applicatj

13

ar

ag

cts and circumstan

der, inter alia, on

id it was found tha

7 ﬁwfl

stice while making the penalty 01der, L thls entaﬂs serving on

ate notice to show cause why penalty should_

,./M..

‘being heard: prior to passing ‘the penalty order,\ ﬁulther}y the

iposition of penalty is not a mechanical or automat1c exerc:lse |

ion of mmd by the assessing autho1 ity to the

ces of th@ case.

In that case, the premises of the Assessée_ were surveyed

t there was variation in cas&_and stock, and

a result, the Assessing Officer enhanced the gross profit and
evied tax, interest and also penalty. In that case, the Assessee

had paid tax, interest and p‘enalty,- and it questioned the penalty -

the ground that no opportumty of hearing
point of penalty before the passing of the
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7. In Sales Tax
Hon’ble High Cou
latute (DVAT Act)

[}

y the assessce,

b
Assessing Officer

Bar Association’s case (supra), our own
it clearly observed that the scheme of the

itself is first allowing a unilateral assessment

jthei‘eafter a unilateral assessment by the

and thereafter providing for a  bilateral

assessment afler opy

nnrﬁmihf mC h‘i‘ﬂl‘iﬂb As further held —with

hearing will be. farc

Tfibunal._

stich a statutory scheme, it cannot be said that the post decisional

ical or a sham. Moreover such hearing is in

exercise of quasi judicial power and is subject to an appeal to the

| . notice of default as

off sﬁrvey, a notice
of the Ac't as regard
P not participate in tk

the Asseésing Officy

Alssessee.

18.  Undisputedly,

case on the relevant

In Bansal Djfe’

s case (supra), it was seen that on the basis

was issued to the Assessee under section 59

s the assessment of tax, but the Assessee did
le assessment proceedings and accordingly,
sessment of Tax and interest was issued by

er. On the same day, the Assessing Officer

passed the order of penalty, without service of pi‘ior notice on the

the decision in Sales Tax Bar Association’s

point of opportunity of being heard, before

agsessment of penalty, was not referred to by learned counsel for

the petitioner or the tespondent in Bansal Dye’s case (supra).

Hven otherwise," here the appellant filed objections before

‘he’ learned OHA disposed Qf the objections

.Page 9of13 o
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Tfter providing to the dealer — appellant opportunity of being
I

neard. In this way,

agrder came to be

we find that this is a case where impugned

passed by .LeEarned OHA, after a,ffordirig

casonable opportunity of being heard, in terms of decision in

=

h

ales Tax Bar Assouauon S case.

i
—

| Association Case, decision in Bansal Dye’s case (supra), does

niot come to the aid of the appellant.

=

20. In Hindus;tau Steel Ltd. case .(supra)9 Hon’ble Apex
Court observed thatia penalty will cﬁrdinarily be imposed in cases
where the party acts deliberately in defiance of law, or it guilty
of contumacious or dishonest conduct, or acts in Conscious
disregard of its obligation; but 11ot; in cases where there is a-
technical or; venial breach of the provisions of the Act or where
the breach flows frdm a bona fide belief that the offender is not

ligble to act in the manner prescribed by the statute.

On this point, learned counsel for the Revenue has ‘rightly"

» pointed out that on the basis of illSpGCinll conducted by the

survey team of Enforcement Branch, it can sa.fely be said that

this is a case of Va,lrlatmn in sfock and cash as on 29/3/2013

wlnch the appella,m ~ dealer could not explam even durmg

g he,armg on ObJGCUOLSj and as such the dealer — appellant was

found suppressmg the said variations.
/TE 7,{@

« \-z:@

Theretore, decision In

;\Ltd case (supra), does not come to the aid of |
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21, As noticed aby

he appellant.

bve, we have upheld the reasons recorded by

t*)_e Assessing Authority, for imposiﬂg the penalty, and also by

tf e Learned OHA

in upholding the penalty. But, still another

uestion remains to be decided. The question is “Whether the

|
rm

relevant provisions

Kevenue Departme

%ctwn 86(10) of DVAT Act?

To answer the

question, reference is to be made to the

of DVAT Act as regards penalty in such a

N

CASC.

particular,

under:-

22, Revenue Departmeni has resorted to Section 86(10) of
ElVAT Act. It proyides for 1mpos1110n of penalty in case any
p'@rson furnishes a return under thls Act which is false,
mlsleadmg or deceptlve in a material partic’ular; or omits from a
return fumlshed under this Act any matfer or thing without which

| the return is false, misleading or deceptive in a material

~ Under Chapter XIIT of the Act, Section 86(12) provides for

imposition of penalty in a case of ‘tax deficiency’. It reads as

“Where a tax deﬂoiency arises in relation to a person, the person

_ shall be liable to pay,. by way of pena}iy, a sum equal to one per cent

Page 11 of 13 ‘
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e e a)

=

per Weék, WhioheVGI is higher, for the period of default.”

Under the same chapter, another provision, in the form of

section 86(15) of [the Act provides for 1mp03111011 of pemlty__
vhere & person is 13qu11 ed to prepare records and accoums under

he Act, but he pregares records and accounts in a manner that is

\
L Y

h

23,

A

alse, misleading ordeceptive, — - —

Learned counsel for the Revenue has pointed out that

inspection was conducted on 29.3.2013 and return for the said

period was submitted thereafter, but, since the dealer-appellant

did -not justify the variations observed by the Enforcement
Branch during survey, penalty has been rightly 1mposed under
-section 86(10) ofDVAT Act,

‘We have enquned from learned counsel for the parties, as

to when the requisite return for the month of March, 2013 was
ﬁled by the dealer—appellam.. It has been stated at the bar that
return was filed in April, 2013

In the given situation, when survey was conducted on

20.3.2013 i.e. even|before the filing of the return for the said
| quarter, how can the Revenue allege that the case pertams to -
'1r111shmg of a false, mlsleadmg or deceptwe return as regards
(he variations observed by the Enforcement Team. The dealer-
ellant, who was| required to .prépare records and accounts,
m,cp'a;red records and accounts in a falsé:,‘ misleading or deceptive

g . . basack of .
manner, actually made itself liable for svefleneerartier Section

' Page 12 of 13 _ o
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26(15) of the Act.

'When penalty

=

under section 86(1

] t""

penalty has been v

was to be 1mposed undel section 86(15) of

| )VAT Act 2004, but the Revenue Department imposed penalty
0) _of the Act, it can safely be said that the

vrongly imposed on the dealer. The dealer-

o

f

- penalty imposed un

alse, misleading o

n case of filing of]
Iéarned OHA. As 3

[e—y

ppellant had no-opportunity to meet the"allég%ﬁ;i'on of ‘pfépéfiﬁg" -

r deceptive records and accounts, when the
der different provision of law, which applies

a return, was considered and upheld by the =

the Assessing Auth

I
4. ConseQuentIy

nd the imposition

.

ct-aside.
supplied to both the
c
cpgncerned website.

nnounced in open

A

ate : 27/8/2021

earned OHA uphel

File be consigs

oncerned authorit

result, the order 'o;ﬂimpositi;@nfQf—penalty by
ority as well as the order vide which the

d the said order, deserve to be set aside.

this appeal on the point of penalty is allowed

of penalty on the dealepappéllzmt 15 hereby

1ed to the record room. Copy of the order be
parties as per rules. One copy be sent to the

y. Another copy be displayed on the

Co-urt.

Me

(Rake
mber (A)

. ‘,vf:f.‘if'@“‘“"“‘wﬂw
@A"%ﬂﬁ oo 2/
(Narinder Kumar)
Member (J)

sh B ah)
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«Ciopy O~
A
1) [VATO (Ward- 163) (6)y  Dealer
()  (Second case file _ {7y  Guard File
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