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Appeal No. 133-134/ATVAT/18-19
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M/s Cosmic Trends Pyt Ltd.
261, Vardhrnan Fortune Mall,

.' GT. Karnal Road City Centres
~ Near Gujranwala Town

Delhi-110033. ! ...... Appellant
| Cernrnissiene'r of_:.Trade &.Tarres', D.elhi'f. | B Respondent
B Counsel representtng the Appellant s Sh Lalwani_ :
. Counsel representrng the Revenue __ Sh M.L. Garg»
R mmmnwnnrrl*' |

- L Present appeals have been ﬁled by the dealer challengtng order

dated 24 05.2018 passed by Learned Objeetton Hearmg Authonty -

l omt Comnnssron er.

20 The dealer-Appellant company deals 1n sale. and purchase of

| '-Surgreal Instruments PVC artreles ete., regrstered the -TIN No
B 07510304141 Y B

3. ‘Initially, Vide | order- dated 120.12. 2017 the Assessment g
| Authortty, AVATO (Ward-65) directed the dealer-appellant to pay a

”/Mﬁé"w/t; 7 Pageloflﬂ |
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surn of Rs. 6 00, 682/~ Le. towards tax. for Ist Quarter 2013 on. the |

- followmg ground -

4.

“Dur ing the processrng of 1efund it has come to notrce that the dealer'

"~ has made purchase from M/s Maharayt T1adex Pvt Ltd. (Tln No '

07950402160) (Cancelled date 22. 07. 2011) and - clanned ITC. of -

_' 'Rs 4 ,00, 344/- in, the Ist Qtr. 2013 14 but the same could not be ve11ﬁed 8
- _Further the extended dealer of l\/laharaj Tradex (Tln No 07950402160) |
are cancelled and payrng Nll tax. The dealer has also 1nade purchase

from l\/,[/s Somya Sales Pvt Ltd (Trn NO 07050403915) and clanned o

ITC of Rs.2, 00 33 g/- 1n the Tst Qtr 2013 14 but the same could not be | |

) Ve11ﬂed Turther the extended dealer of M/s Sornya Sales Pyt Ltd (Tin
o No 07050403916) are- cancelled and paylng Nil tax Hence the total,"_ '
o ITC of Rs.600682/- is d1sallowed u/s 9(2)(g) ofDVAT Act, 2004 Yo -' -

- Vrde another notrce of default assessments of tax and 1nterest |

| ~.ffrarned on the sarne date 1e 20 12 2017 under Sectron 32 of the

. \DVAT Act the Assessmcnt Authorrty—AVATO (Ward 63) drrected o

 the dealer~appellant to pay a surn of Rs 2 OO 070/- by way of tax on

 the followrng grounds

| "“Durrng the processrng of 1efund rt has corne to notrce that the dealer

,r[has made purchase frorn I\/I/s Somya Sales PVt Ltd (Tm No

o "_.07050403916) and clanned ITC of RsE OO 070/— in. the 2“d Quarter.-, _

0

g 2013 14 but the same could not be Verlﬁed Further the extended dealer ,
| of M/s Somya Sales Pyt. Ltd (Trn N \}3@‘%@@5 3916) are cancelled and
e \Z

paying Nil Tax. IIence the total Ij
9(2)(g) of DVAT, 2004.”
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~ submitted that vide one DVAT- 11,
, Tradex Pvt. Ltd. was eaneelled on lO 07. 2015 and as per the other
' 9‘ o %SV S PageBoflU : :

‘5. Feeling 'aggrieved' by the above said two notices of default

-assessment, the. deale__r'~appell_ant filed objeetions.,: Vide i-r_npugned

common order, Ld. OHA dismissed the objleetions while observing

‘that the ‘assessments made by the ASsessrnerrt Authority were as per

the provistons of law.

| 6 As notreed abeve ‘while frarnrng notice off default assessment .
in 1espeet of Ist Quarter of 2013, the Assessment Anthorrty observed o
that ITC elann of the appellant eeuld not be Verrf ed and. also that o _

regrstratron of extended dealer of M/s Maharaja Tradex Pvt Ltd

| from Whom the dealer—appellant had rnade pnrehases was cancelled

Srrnrlarly, as, observed by the Assessment Authorrty, the other elann |
of ITC put forth by the dealer also eould not be verified and

'furthermore the regrstratron of extended dealer ef M/s Somya Sales |

Pyt Lid., frorn whom the dealer appellant 1s stated to’ have rnade

purchases was eaneelled

- As 1egards the 2nd Quarter of 2013 the Assessment Authortty o

rejeeted the elann of ITC of the deale1 appellant as the sarne could

not be verrlled and also beeause regrstranon of the extended dealer of

M/s. Somya Sales Pvt Ltd from whom the dealer appellant 1s stated\. ,

“to have made purehases was eaneelled

3. 'ln the eourse of- argume’nts Ld' Cou’nslel 'of the appellant has

drawn attentron te the report da‘ied _'@51%9 9 submitted by the

Sarned eonnsel h’ts'

1evenne. and -the_ two  forms D,VA Y
it at;”/rt of M/s Maharaja._'
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"DVAT-11, registration of. R.K. : Eﬂterprisesf 'was ’cahcelled on |
118.07.2014, and that loo with retrospective effect i.e. regrslrallon of B
Ms.. Maharaja Tradex PVl Ltd was cancelled wrlh cffect from
- 22 07 2011 and lha‘t of M/s RK Enterprrses was cancelled wrth
effect from 06. 04 2011 |

. Ld Counsel for the revenue has rlot drsputed the rel‘rospeche o

. .cancellalrons of 'the regrstraﬂon of above sa1d two dealers L

9. I CommiSSioner-of' Salesf Tax, New Delhi"v'"Ha’ri?Ram--Oill_
'Co, 087 STC 0493 the c]arm of the dealer to seek exempuon in

| ,respect of’ sales made by the rcspondent to regrslered dealers on lhe

.Jstrenglh of declarauons fu1r11shed by lhe purchasmg dealers Was‘,___ .

B rejected on the: ground thal the regrslratron of lhose purchasmg

k .dealers had been cancelled before the sales 1ool<: place: Trlbunalf‘- .

_fou:nd tllal the cancellatmn Was publrshed only after the. sales in

questlon had tals:en place and that lherefore the respondem: could not o

B be dcmed the exemplron On a reference Horl ble I-Irgh Court held

“brom the facts enumerated above 1t 1s clear that the facl:um of 1,he _

cancellatlon of 1eg1stratron certrflcates of lhe two- purchasers was

-nollﬂed only aﬂer the assessment year was ovel and lhe sales had been-- ce e

B made

'As on lhe date When sales were. effected by the dealer in the presenl :
@w}e had not been nouﬁed -

lmowledge about lhc _

3 case the cancellatmn of regrslratlon ce_

c " The deale1 therefore could 1'10t poss'_' '

'.'-'cancellauon The . dealer acted inikg **hlﬁfa lri_ and ob_‘_ra_me.d dre,. . A

_declaratlons before makmg the sales

B Q},- o : \L | Pa'g'_e'd-of-lﬂ‘_'-i‘..-_.




_:'puU m&aixon 18\3 3

| Oﬁca 1.he faptuith,
\_11;1 reaﬁ.er no deaia__.-i

-. h7 ing been e\f}“ecte'_".

“According torule 12 of the Delhi Sales Tax Rules, 1951, when the

registration certificate is _cancelled the ordci* of cancellation shall as soon

- as po_ssiblé after the same has been made be published in the afficial
: gazette. | | - |
It has been held 'by a Divisidn Bench of the Aﬂdhlﬂ 'P'rades-h- High Court
| Cin the case of Yemmlganm Spmnmg Mllls [1976] 37 STC 314 that the -

-1’10t1ﬁcatlon, of cancellatlon of 1eglstra1,10n would be effectwe and. |

, -‘enfmoeablﬂ mﬂl@f w.e. f the date of its publ;catlon m ihc;e grazaue

' Slmﬂarly a smgle Bench of Lhe Punjab and IIalyana High Court in AlJan | o 3

Racho IIouse s case [1973] 31 STC 49 came to the conclusmn ihat if the

- sellmg dealer is not aware of ‘the cancellahon of the reglstrallon-'

ceruﬁcate because of the. non—pubhcatlon about 1he same in. the ofﬁc:lal‘_ :

a;azette Lhen he cannot be deprwed of the beneﬁt of the declala’uons

_ raoawad by h1m

L It appr*ara to s that the 1111.61’111011 of the Legmlatu_re in promulgatmg rule'

12\clear1y Was Lhat the factum of cance]latlon of reglsiratlon must be

. made knuWn to the Whole World It is only for thlS reason that the rule

” "‘--'__lrequlre% pu‘ohcatmn_about the cancellation i m the qfﬁmal gazette SUCh‘

ays regar_ded as aaformauon;to ._1_he wqu.d at largei |

N

A about the cancellaﬁon of the regm’ﬁraﬁan is pubhshed .

e

| I§ is'uo doubt 1rue .that the purchasmg dealers may have been aware that |

:ca11 plead that 1t Was 1gnoram about the cancellatmn. o




and that oancellation is not notiﬁed in the ofﬁoial gazette then the selling
dealer is entitled to the beneﬁl under the Act. He caanot be penallsed for

the inaction of the depanment 1n non- pubhcaﬁon or lale publlcatlon in

the o_fliolal gazetle.

The selllng dealer in lhe present o’tse has aoted in good faith- and as far
as he is concerned he had obtained valid decla1at1on ceruficates at the
time of 1nal<1ng the sales The Trlbunal was, therefore, ught in: comlng to |

the oonclumon that the benefit clanned by 1he dea er could not be denled
o hun | | ' |

10. 'Ldl. Counsel for the .app.ellant' has urged -'th_at. Wllen it is not the
Aoa'se of revenue . that at the _fime of enterlng__tfansaetions by jT_he |
| dealer-appellant with the selling dealer, the i‘e:_g_ils:tration: of the s_el_ling
dealer stood cancelled, the Assessmgmmy erred in declining
lhe olauns of dealer appellanl in respeot of ITC Learned counsel has
16116(1 on dGCISIOHS on Quest Merchandlsmg Indla Pvt. Ltd Vs |
Govt. of NCT of Delhi (2017) 55 DSTC 181 and Pratishtha
Industrles VS. Commxssmner of Trade & Taxes, Delh1 in Appeal: .

) No 5 6/ATVA1/ 18 demded by th1s Trlbunal on 04 04, 2019

It has also been contended by the Ld Counsel of the appellant _.
| -that 1he prov1510ns of Section. 9(1) and Seeuon 9(2) of DVAT Aot |

| eould not be made applloable as 1egards the extended dealer

1L On the other hand Ld Counsel for lhe revenue has referred to |
lhe report dated 29 035. 2019 from the Revenue Department and-r
submitted that this is a- case Where VAT Inspector visited the
'. bus1ness premises and- reported that l\/l/s Maharaja T radex Pvl le

/ o \?{g/ - Paeﬁ.ofl:o_ |
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‘and M/s R.K. ]Znterprrses were not funetronrng from the 1eglste1ed -
business places and that in view of thrs fact, the Assessrng Authonty :
| was justified in rejecting the ITC elarms of. dealets appellant whrle

observrng that the ITC olarms could not be Velrlied

12, Even if 'i'n the*ab'ove Sa’id report ReVetlue' dep"trtment has -
| -reported s0, in Vlew of the deeralon in Harr Ram Oil Co.’s case
' (supra) we do not find any me11t in the eontentron rarsed by Ld |

Counsel of the Revenue

~ Ason the date sales were effeeted by the dealer in the present o

‘ease the caneellatron of regrstratron eertrﬁeates had not been

| notrﬁed The dealer appellant therefore could not have any .
lmowledge about the' cancellatron Therefore 1t eannot be sard that '-

~ the dealer did not act in- good l"arth or d1d not t'tke due care. S

Rather we lind merrt 1n the contentron rarsed on. behalf of the o

. appellant that in Vrew of the rettospeetrve eaneellatron of regrstratron_

of M/s.. M'tharaja Tradex Pyt. Ltd the IlC elarrn of the dealer~ L

| appellant eould not be rejeeted

13 As regards eaneellatron of extended dealer Revenue has not_‘) |
. 'plaeed on reeord any materral to suggest that the dealer-appellant the
| supplyrng dealer and the extended dealer had entered 1nto any srngle -
| -agreement or that any 1nvoree W‘IS drrectly‘;sau\ed by the e:xtended.

dealer to the dealer appellant In this srt /

of the/ dealer-appeuam to satrsfy 1tself k
. -_,_"i’( L
 the extended dealer at the relevant trrne So {fs "é“ajl)so ﬂnd 1ne11t 1n the

0
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| ‘contention on behalf of the appeltant that bemuse of eancellatlon of
1eg1strat10h of the extended dealer ie. RK. Enterpuses too, the ITC

claim of the dealer eould not be rejected.

14 Ld Counsel for revenue has’ submltted that When Mis.
Maharaja ”lradex Pvt Ltd. and the extended dealer M/s RK =
' Enterprtses Were not ﬁmehomng from the reglstered busmess plaee
it was a case of collusmn and as such the Assessmg Authorlty :

‘rlghtly rej eeted the ITC clalm

15, When we have ehqurred from. learned‘eounsel for the revenue,
B if -Assle-ssing Authority'_r_riade -.ar:ry: __:Ob's‘er*vatieii-S- in the notices ef
| 'default asSe551nent isSue’d n respeet of Ist & IIhd Quart'er-'20'13 that it
was a case of collusion betvveen the dealer- appellant and selhng

| ”dealer or extended dealer Ld. Counsel for the revenue has eandrdly

-admrtted that there is 10 such observatron in the notlce So ‘it cannot :

be Sald to be a ease of a;uy COHUS]OH between a:uy of the dealer w1t11 |

- the dealer—appellant What the Assessmg Authorlty observed IS that',

the ITC clarm eoutd not be verlﬂed Therefore in vrew of the_ -

- decision on Quest Merchandrsmg Indra Pvt Ltd s case (supra) the

| 'ITC elarm of the dealer-a ppellant could not be 16_]60[36(1

16. It may be mentroned here that in view ef the report dated‘

; 29 05.2019. submrtted by the reveuue durmg pendency of these--

i ‘appeals busmess premrses of Ms Mah r@:gl%
| \! RN
those on R. K Enterprlses Wcre not for_ gt ’ug at the tlme the

_VAT Inspector visited the sa,me In Y *@e 1% 1reumstanees the' B

%QS‘ 7‘~ .
concerned a,uthorrty should have further T‘Arobed the mattel ahd---- |

gl R -Page&oflﬂ
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Hected m.:seual if ﬂl@l@ was any conus"mweerween the deale:rs On_ﬂ; |
| coliecnon of 1equlslte mateilal 1he b‘”"' 56

besl kﬂown to Lhe

-'1ihet;t1es no step 111 tth duectlon appears f.o .

. ha.ve_‘ been_ _taken. L

17 In Vlew of above fchsc‘l,lssltmtm we ﬁnd that Lhe notlees of default R

assessmem of tax 1ssued by the Assessmg " "':'uth(gi it‘y 111 1espect of

'. . both 1hese quarters of 'Lhe yeau 2013 deserve to .be set aslc;le T ()]:' the S By
| :__same reasons ihe lmpugrled order daled 24 05 '20 3 psssed by Ld

- OHA, upholdmg the ]GV}’ Of iﬂf{ Nntsrod, also deserves to be set o

a31de

i 18 Aceordmgly, Whﬂe a[lowmg\bolh theSe appeals lhe 1mpugned
- 'order dm ed 24 05 2018 passed by leamed OHA is set aSIde 5

Be[“me partmg w;lth th1s Judgment we may observe ihqt 111 the
nouees of deﬁul‘c assessment 1he feetuln of eaneeﬂatmn Of.
| reg1strat10n of %fﬁ" supplymg dealer and"'"he'“_xtended dealer was

- menuoned but Wliheuhslaeelfymg as to 01'1 wmeh date the. same “Was | e

eanee]led In the ssﬁd 1"1‘®uees 11 Was nowwh '\r\~'fnen110ned that the. L
M -

eaneella,llon of te 1eglstr§|t10n Was Wlﬂl retre_ _peetWe effect It Wasj' -

only durmg pen:eney of the appeal 011 ﬁhn';_: of an apphcatlon Qn

s Papegoflo
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”notrees led to delay in drsposal of these appeals Even otherwrse |

Supply of this 1r1formatlon at the appropuate tlme to the dealer =

appellant cotild enable the dealer — appell'mt to 1arse obJectron before

the learned OHA and due oonsrderauon thereof by the learned OHA

n Vrew of the settled law. Therefore we observe that ma case of o

: eancellatron of regrstratron of any dealer the Assessmg Authorrty |
" must specify in the notrces of default assessment about the date of
order in the form of DVAT 11 and also that Whether the cancellatlon
| was from the date oi" the sard order of ca,ncellatron or wrth
- retrospectlve effeet so tha,t all eoneerned are. aware of this. srgmﬁcant
| 111format1011 Whrle dealmg Wlth such- llke matters of levy of tax,
mterest penalty or rejectron of ITC elarm Copy of this order be also )

sent to the Commrssroner VAT Department of Trade & Taxes for,

mformatlon and actlon as deemed approprlate

190 Frle be cons1g11ed to the reeord room Copy of the order be
" supplred to both the partres as per rules One copy be sent to- the |

conoerned authorrty Another copy be d1splayed on the conoerned_' .

| Websrte

,Announced in open Court

: Date 22/09/2021

N &
(Rakesh Ball) (Nar111der Kumar)

- Member (A) R Member (J)
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