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BEFORE DELHI VALUE ADDED TAX, APPELLATE TRIBUNAL DELHI
Sh. Narinder Kumar, Member (fudicial} & Sh. Rakesh Bali, Member (Administrative)

" Ao, 185 af o), »
Appeal No. 196] ATVAT/2020-21
Date of order-24.09.2021

M/s Ases Security Pvt. Ltd.
485/14, Sarpanch Ka Bara, Gali No.6,

Mandawali, Delhif 110092, R ................ Applicant |
| Commissioner of Trade & Taxes, Delhi. ........ SRR Réspor-ldent‘
Counsel representing the Appellant | : - Sh. Suresh Agrawal
Co__unsel representing _the Reyenue | ; Sh. S.B. Jain

ORDER

1. This order is to dlsposc of apphcatlon filed today on behalf of the
appellant with prayer that the appcllam be allowed to file Memorandum
of Evidence and supporting _doc_uments in terms of Rule 57 A(S) of
| _DVAT'RuIeS BY way of this application, applicant wants to place on
record followmg addltlonal evidence: |

(a) All the purchases & Sale Invmces pertammg to the 4"
Quarter of 2012-13;

(b) Annexures 2A & 2B for the zfl-:th uarterof 20 12-1 3o
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2. As averred in the application, appellant-applicant was unable to
adduce evidence in support of its claim of ITC before Ld. O.H.A,

owning to COVID P(mdemle fmd also othel sufficient and 1easonable

C&USC.

3.  Ld. Counsel for Revenue has opted to .straightway argu:e the
application without filing any reply thereto. |
Arguments heard. File perused.
4.  Appellant has filed Appeal No. 196/20, challengmg the order dated
01.03.2021, passed by Ld. Objection Hearing Authority (hereinafter
referred to'as OHA). Vide impugned order, Ld. OHA upheld order dated
31‘07.2020, passed by_ Assessing Authority. Vide said o‘rder dated
31.07.2020, the Assessing Authority had levied tax on the dealer-
__ appellant. ThlS notice of default assessment levying the tax came to be
passed after the: mattel was remanded by Ld. OHA vide order dated
17.07.2017 while disposing of the objections earlier filed under Section-
74, age'inst notice of default assessment initially issued by the Assessing

Authority dated 28.12.2016 under Section-32 of DVAT Act.

5. The matter pertains to 4-t1]-Quarter of the 20 ]A2~13.

6. Ld Counsel for the appellant has n'_t:he application that

due to COVID Pandemle and also other sufﬁcmnt reasons the dealer
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failed to prc')duce evidence i.e. Purchase and Sale invoices and Annexure

- 2(a) & 2(b) pertammg to the 4" Qualter of 2012 13 and tha‘t therefore,

the prayer of the dpphcam be allowed

The above reason is being gwen only to Jus‘ufy non- productlon of

sald documents before Ld. OHA

Following are the relevant provisions of law, on the point of

furnishing of ev1dence for the first time before the I‘rlbunal.

| Rule 57 TA®) of DVAT Rules, 2005:

“Eve1y appeal where fresh evidence is sought to be produced shall

~be accompamed by a memorandum of evidence sought to be

produced, stating cledrly the reasons why such evidence was not

‘adduced before the authority ag_amst whose order the appeal 1s

being preferred.”.

Rule 57 C (2) of DVAT Rules, 2005:

“The Appeﬂa‘te Tribunal shall . not, for the first time. receive in

\SS

M

before the auihomy against wh

) evide_nce on behalf of the 'appellantg an account, register, record or

other documents, unless it is satisfied that the appellant was

prevemed by suff cient cause from produrmg such documents

s the appeal has been

preférred”
Sec’uon 76(5) of DVAT Act, 2004

“Tn proceedings before the Apcha‘Le Trlbunal —

\%@\‘w
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(a) the person aggrieved shall be limited to dlspuimg only those
malters stated in the objectlon |

(b) the person aggneved shall be limited to arguing only those
grounds stated in the objcctlon, and

(c) the.person'aggrieved: may be permitted to adduce evidence
not presented ‘to the Commissioner for good and sufficient

reasons.”

7. As nouced above the 1mpug11ed order passed by Ld OHA i3 dated
01. 03 2021 The objections were filed before Td. OHA on 30.10. 2020

L.d. OHA has obs_erved in the 1mpugned order that during hearing on

objections, the petitioner placed on record only a copy'bf return which

was -also mcomplete and further that no relevant documents such as
mvowes Bank Statement elc were ploduced by the dealer objector Ld.

| OHA went on to obs_erve that dealer had not placed on record necessary

- -évidence_ in respect of his claim of ITC under Section 9(1) of DVAT
Act. I.d. OHA, therefore, _comluded that objector had not complied with

* the provisions of 1aw, time and again, and was completely negligent,

8. Tt is not that the -dealer~objector was before the Ld. OHA for the

first tim._e. As noticed above, even earlié _1eréobject01" filed
objections before Ld. OHA on 17.02.20] 7
dlsposed of vide order dated 17.07.2017 prov1 '_111gf'5"opp0rtumty to the

dealer objector to appear before the Assessmg Authority within 07 days

R .
sard-f objections were
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on the issuance of the said order, with all the documents necessary for

- the purposes of processing of refund.

9. The said order of remand was passed by the Ld. OHA while
appfeciating the contention on behalf of dealer-objector that the ends of
justice would be met if dealer was given an opportunity to submit all

required documents for processing of its refund.

10. Once, L.d. OHA vide order dé,ted 17.07.20'17, sent the matter to the
* Assessing Authority for assesément afresh, and at the same time
directed the dealer to be in attendance before the Assessing officer
within 07 days with all. the documents, it was obligatory for the dealer to
préduce all the documents before the"A_ssessing Aﬁ‘thority within given

- time.,

11. However, assessment dated 31.07.2020 framed by Assessing
Authority would reveal that on remand of th.e_métter, the dealer-objector
‘Was_ issued a ndtice under Section 59(2) of the DVAT Act to provide thé‘
- books of éccoun_ts as menﬁoned in the notices but, there was no response
from the dealer. As noticed above, it was obligatory for the dealer itself
to appear before the.Asses_s_ing .Auth-ofilty within:
of the order dated 17.07.2017, but, the ded]ér

days of the issuance

d t iappear before the

Assessing Authority even when a noti@e Wa : _ch"a_ffby the Assessing
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Authority. Attempt was also made by the office of Assessing Authority
to contact the dealer on phone, but, there was no 1"esp0ns'e from the

dealer.

12. Fact remains that the dealef—assess.e neither of | ité own appeared
before theAsséséing Authority within 07 days of issuance of the order
dated 17 07.2017 nor, it préduced any of the documents. It is signiﬁcanf
to note thal the Ld. OHA durmg hearing on ObJeCtIOHS observed that
objector was in possessmn of his documents
In case, the obJector was in possession of [ the requ1red documents,

no explanation has been put forth before us, as to why the dealer failed
to produce the said documents before the Aésessing Authority after
remand of the mat‘_ter,:despite issuance of notice under Section 59 (2) of

. DVAT Act.

| 13. For the Second time, dealer filed objections on 30.10.2020,
challenging the assessment made_ on 31.07.2020. But, even during the
said objections, the dealer failed to submit the relevant documents like -
invoices, bank statement ctc. What was j;jrodu.ced by the _déalerwohj;ector'
before the Ld. OHA, was only incomplete éopy of return. Th.ere‘ is

" nothing in the impugned order to suggest ,' “any e planation was pul' |

forth by the dealer-objector before the Ld:. OH. dgrmg hearing on

objections, for non production of the docume;ﬂ Rl pport of ITC claim.
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14, 1In the given facts, we find that the dealer héts failed to explain any
good or sufficient cause for non-production of the documents before the
Assessing Authomy afier remand of the matter vide order dated
17.07.2017. We further find that the ground of COVID Pandemic for
non- p1oduct10n of the necessary documents, only before Ld. OHA in

-'suppou of objecuons dated 30.10.2020;] is not sufficient cause for non-

productlon of the documents.

- 15, Asaresult, this application to placed on record additional evidence
“deserves to be dlsmlssed for wmt of sufficient cause, despite repeated

opportunities. Accordmgly, the prayer is hereby dlsrmssed

Put up for,arguments on main appeal on 30.9.21.

Announced in open Court.

L Lt

Date ; 24/09/2021

(Rakesh Bali) ) (Narinder Kumar)
“Member (A) o Member (J)
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Appeal No. | 6?45/ n—rvﬁ( (2001 Dated: 27/9//

-~ Copytoi- -
(1) VATO (Ward-£#) =~ (6) Dealer
"~ (2) Secondcasefile (7) - Guard File
(3)  Govt. Counsel - (8) . AC(L&J)

| (4)  Secretary (Sales Tax Bar Assoc1at10n)
~(5)." PS to Member (J) for uploading the ]udgmem on the porta] of

DVAT/ GST, Delhl throu gh EDP branch
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