BEFORE DELHI VALUE ADDED TAX, APPELLATE TRIBUNAL DELHI
. Sh. Narinder Kumar, Member (Judicial) & Sh. Rakesh Bali, Member (Adll}il]istl‘atjvé)
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M/s. S.C. I. Plastics Ltd.,
3/10, 11, Okhla Inds. ‘Area,
Pjase — I, Okhla, |

Delhi-110020. e Appellant
. |
Commissioner bf Trade & Taxes, Delhi. ....... ReSpondent
Counsel representing the Appellant ¢ Sh.R. Mahana.
Counsel representing the Respondent :Sh, C.M. Sharma
JUDGMENT

1. The appellant/ M/s. S.C. J. Plastics Ltd.-dealer Company .standsg
registered  with department of Trade and Taxes vide TIN no.
07640033100. | | |

2. The dealer has filed all the above captioned eight “appeals

* LN “f
to have been made in all the four quarters of the year 20 1 fO 14
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Vide impugned’ order, Learned OHArha's observed that the dealer-
appellant could not pro.ve movement of goods from Delhi to other
| state., and accordingly, upheld.the assessment framed by the
Assessing’ Authority treating the Sdles-méde by the .déaler—appellant .
as local sales, details whereof find mentioned in each notice of -
default assessment of tax and interest issued u/s 32 of Delhi Value

Added Tax Act, 2004 (herein after referred DVAT Act, 2004).

The Assessing Authority also imposed penalty u/s 86(10) of ;se'ction
DVAT Act, 2004, by issuing separate notices of default assessment
in respect of each quarter of the said year 2013.

Learned OHA has also upheld the orders of penalty passed by the

Assessing Authority,

Vide order dated  23.08.2021, while | entertaining appeals,'-
| - dealer/appellant was directed to deposit, by .Way of pre-deposit 20%
of the disputed demand towards tax, interest and penalty in respect
of each quarter. | | |

In this regatd on 02.09. 2021 comphancc repor‘t was filed.

_,,,, !«aﬁ”“v‘gm‘\

~ As to what Ied to issuance of notlces of deféﬁ;‘l a 0 Ehents‘r‘

| Jfg?a G
. As per record it was 19.08. 2016 in 1hc%éour§; tof au‘dlt that the -

'(wai»x

| Assessmg Authority issued notice in DVAT %;3,/7 !td ﬂfe dealer as
‘regards its business affairs for the year 2013-14, calling upon the

dealer to produce books of account and other records.
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During proc_eedings before the Assessing Authority, representative
of the dealer produced documents including DVAT 30/31,
sale/purchase -suminary, copies of returns, copies of invoices, copy

of balance sheet and copy of bank statement etc.

After going through the fnaterial made available, the Assessing
Authority observed that dealer/appellant had failed to produce GRs
or any supporting document conft)rming inter-state movement of
goods in 1‘esp._ect of some of the interstate sales made against ‘C’ |
forms, and further that the dealer could not givé justification about
) missing GRs in such cases. As observed by the Assessing Authority
the dealer could not give any justiﬁcation about the missing GRs in

respect of the transactions pertaining to the follbwing bills:-

15t Qtr. 2013-14

SLNa. | Bill No, Date ' - Amount inRs.
1 319 25-04-13 o 124158.00 |
2] 3201 25-04-13 268541.00
3. 3221 - 2504413 ' ' 364047.00
4 338 26-04-13 - 44242.00
5 372 | 29-04-13 13651800,
6 374 29-04-13 _ 69505.00
70 384 30-04-13 - 64045.00
“Total ) _ 1071.056.00
' 2nd Qir.2013-14 |
SLNo. Bill No. Date teunt in Rs.
1 2161 | 210013
2 2167 23-09-13%
3 2172 03.09-13 | W
4 2178 24-09-18%, S
50 21791 24-09-13 PeLp; 35955.00
6 2180 24-09-13 | C37079.00
7 2187 95-09-13 ' 51472,00 |.
Total = . ‘ 559704.00
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‘ 3rd Qir.2013-14 :
SLNo, Bill No. Date Amount in Rs.

1 4537 20-12-13 - 51910.00

2 4578 | 21412-13 | ' 54095.00

3. 4579 1 21-12-13 |. _ 3114600

4 4584 23-12-13 . 77865.00

5 4588 | - 23-12-13 , 36214.00

6. 4593 | 23-12-13 |- T 25843.00

7 4620 24-12-13 191012.00

8 4625 | 26-12-13 ' : 38203.00

9 4580 30-12-13 ' 173214.00

Total | - L 679502.00

:  AthQir.2013-14 -
- SLNo. Bill No. . Date - . Amount inRs.

1 5983 | - 15-03-14| - 73540.00

2 6008 18-03-14 o 68220.00
3 6027 19:03-14 | 5191000 |,

4 6029 | 19-03-14 _ © £5809.00
5 60481 20-03-14 o 67135.00

6 6049 20-03-14 1239574.00

71 6073 21-03-14 67640.00

8| 6122 25-03-14 | - © 48017.00
Total : - . 66184500

The Assessing Authority further observed that simply from the
vehicle number(s) mentioned in the invoices, produced before him.
by the dealer, it could not be established that it was a case of inter-
state movemenl of goods covered by the sald bills. | |

In the view of the Assessmg Authorlty, it appeared that dehvery of .

-~ the goods was made to buyer i n Delhi itself,

adjusted Was 1ev1ed under DVA’l Act subgee‘t to Verlﬁe”‘ ﬁon from
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scroll,

“For the aforesaid reasons, vide separate notice of default assessment

- under section 33 of DVAT Act, the Assessing Authority imposed

penalty under section 86 (10) of DVAT Act, 2004.
‘Objections are filed

- The default assessments led to .ﬁliﬁg of objections. During heéring

on objections, as noticed above, certain documents were p‘roduced.
After p'rOViding opportunity to the dealer/appellaﬁt and its counsel,
Ld. OHA observed that the dealer/objector could not | prove
movement of” goods from." Delhi to other S‘tates._ - With these

observations, Ld. OHA upheld the notice of default as_sess'ment in

o

 respect of tax and interest, as well as notice -of assessment of

10.

11,

12.
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. D}/ .. ’ - ‘Uu ._ e "
A : \

penalty, as framed by the Assessing Authority.

Hence, 'these. Iappeals. |

Arguments héa:rd on_ﬁlerits; File p‘,erlused.

COntenﬁon_s

Challengingthe i;npun_ged order, Ld. Couiqsel fof the é,ppellant has

referr_’ed tb the provisions of section .3 of CST Act and then

submitted that law does not require that production of GRs inproof- -

-

of movement of goods is a must.

Ld. Counsel has referred to the copiesigifithe:invoices, vide which
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” 'tl"allsacti011s of sales are alleged to have taken place, and submitted
that from their contents it stands proved:r that the goods sold by the
~dealer/appellant to the buycr vide these invoices actlially moved

from the dealer/appellant to the buyer named in these invoices. -

Ld. Couhsel has also submitted that as per CST rules, as in foree in
the State of Punjab and Haryana and the CST (UP) Rules, 1957,
pr‘ocedure has been laid down for bbtaining of declaration forms
including C forms. The contéhtion is that under the prescribed
prOcedur.e, suchlike declaration forms are issued by the concerned
officer to the buyer to the purchaser only when the said officer is
satisfied that the requisition of the said .dealer is genuine and
| reasonable. Fui‘ther it has belen submitted that when declaration
forms were issued by such an officer on such satlsfacuon the
~ Assessing Authority of Delhi, could not reject the claim of the
dealer/appellant, simply . because GRs-goods -.réceipts. ‘were not -

submitted by the_.dealer, |

Ld. Counsel for the appellant has submitted that on the aforesaid
grounds Ld. OHA should not have reJected the Ob_]eCUOllS s1mply_

because of non-production of GRs. -

[ support of his submissions Ld. Counsel jha:

decisions:

NG
gt

'i) S‘tate of A.P. and Ors VS Natlonal Thermal Power |
Corporatmn Ltd. and Ors., ATR 2002 SC 1895.
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13:

iy Indian Oil Corporation Lid. and Ors. vs. Union of
Tndia (UOT) and Ors., ATR 1981 SC 446,

~iii) Union of India (UOI) and Ors. vs. K G. Khosla & co.
Ltd. and Ors,, AIR 1979 SC 1160
Discussion

Admittedly, dealer — appellant _ha_d produced before ‘the Learned

OHA, doguménts like  sale summary, copy- of sale bills and

. photocopy of C-forms in respect of various transactions of sale, for

the year 2013-14.

It has also not being disputed that claim of the dealer ~ appellant in
respect of only the bills mentioned above in the tables re-produced

was rejccted The reason for rejection in respect of the said bills is

that the dealer feuled to produce before the Assessing Authorlty,

GR’s or any_ supporting documents -confirming inter-State
m_QVement of goods in respect of the sales said to have been made

against C-forms.

Undisputedly, the dealer had duly produced'befbre_ th.e_: Asise.sé,i_ng |
Authority, documents confirming inter-State movemeﬁt of goods
in respect of all other inter-State sales and the Assessing Authority
levied tax only in respect of transa lhscovered by the bills

mentioned above.

The A'ssess'ing Authority clearly obséitgg __ uh.‘c,_'ni)tices of default .
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15.

assessment that the dealer could not give justiﬁcaﬁon_ about
missing GR’s in respect of the transactions covered by the

aforesaid bills.

~ The submission made by the learned counsel for the appellant
before us is that the delivery of the goods was made as per stamp
" lying affixed on all these aforesaid bills/invoices, depicting the

date of delivery and mode of conveyance.

- In this regard, it may bé-memioned here that GR issued by the

Transporter is the main documents to prove movement of goods

from _onel'sitate to another. In absence of GR to substantiate the

claim of inter-State sale,. the Assessing Authority shall have no
option but to assess the said sales as local sale. In this regard,

reference may be made to decision by our own Hon’ble High

- Court in B.R. Fibres (P.) Ltd. v. Commissioner, VAT (2015) 84

~ movement of goods was. caused B(%

A
| \\\,b

VST 570. Therem this Trlbunal had observed that inter-State

movement could not be Judged by documents sta«g’é as retail
L

invoices, bank statement, C-forms etc. and such the appeal ﬁled by

-the dealer was dismissed for want of production of even alternative

documents such as form-38 (state entry form), stamp of the

security department while sntering_- in the Stateﬂ ete.

Therein, Hon’ ble CourL observed that in thsﬁsald case, in respect of
2 : ; '“'* ?f\/ea
six transactions, out of 26, there wa%m 4_,&@61’13\%‘0 show that the

] h%l'g

a,nf‘ wwas ’E*hzfe result of the

ﬁ%@ﬁé X

. : . . g f
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contract of sale.
~ Hon’ble Court observed as under -

“In the present case, the assessee was able io substahﬁéte its
ooﬂtention that 20 of the transactions were, in fact, inter state sales.
This was ‘because each one of them had the necessaly supporting -
| document in the foun of GRs. However in the case of these 6
fransactions, there is no matenal to show that the movement of goods

was caused by and was the result of the contract of sale.

The assessee counsel contends that this Court must consider the faéts'
in totality of cirwmstanbes ie. 20 out of 26 trénsactions are
‘undisputed and that given the"factual compulsion ie. the inaBiiity to
use a formal carriei' the QSSéssae sh_oﬁld not be'prejudicéd. Though this
~ submission is attracted the Court is at the-same time aware that there -
~is no presumpuon either way that an inter state sale claimed by the

assessee 1S one pGI' se.’

Hon’ble High '.co_urt_also referred o decision in Commissioner of
Salcs Tax V. Pure Beverages Lid. (2005) 142 STC 522 (Gujara)
Wherein- reliance - was pldcéd' 1ipbn decision 'tiﬂed as State of
 Rajasthan v. Sarvotam Vegetables Products (1996) 101 STC 547 to
'conclude that the tender of aC form by the selling dealer raises a
fundamental presumption that the purchasmg dealer is a registered
dealer. Hon’ble Co.urt db3-erVed that, that is Cas far '.as the |

| presumption can bé taken “As to Whether the transaction itself was

Affpilal No. 162-165/ATVATA9
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16.

17.

assessee has 1o discharge. on’ble High Court further observed
that the dealer - B.R. Fibres had done so in other 20 transactions

but was unable under the remaining 6 cases.

Herein, as per the invoices relied by \the'rdea'ler — appellant, which

have not been accepted by the Revenue, admittedly, column meant

 for RR/GR No. and date is lying blank. Similarly, cofumn for

transpor_tei"s- name is also lying blank.

In the course of arguments, learned eounsel for the dealer —

appellant has not been able to explam as to why these eolumns_ |

were 1eft blank

In K.G. Khosla :& Company’s case (Supra), reli_e_d by the learned

eounsel for the appe'llant, the question which arose before Hon’ble

Apex Court was whether the sale made by respondent 1 were made

at Faridabad in the course of inter—State'lrade as contended by the

State of Haryana or- whether they awere intra-state sales effected .

~within the Union Territory of Delhl as eontended by the appeﬂant'

the Union of India. So 1he questmn was about ‘the situs. To

. answer this question, the Hon’ble Court proceeded to consider as -'

to whether the sales affective by the respondent No [, therein

?—Eﬁr— N

Therein, Hon'ble Coult observed that the eontra‘tz«tsaa@f sel,,ef were

“‘Gmanl‘i

_finalized at Delhi and specific goods were manufactured at -
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Faridabad in pursuance of the contract. Those were “future goods”

within the meaning of section 2.‘(6) of sale of goods Act, 1930,

In that case, the course and manner of its business as set out by

respondent no. 1 in the writ petition was as under : -

- "3. Orders for the s-ﬁppl‘y of goods from various parties are received
by 'the"'jaetitioner’s company at its head office in Delhi. The head office

| draws - out a production pi‘ogra.mme and advises the factory to
‘manufacture the. goods in eceordance therewith. After the goods are so

manufactured in the factory, the goods are collected by the head ofﬂce '
and brought to its head office in Delhi. From its head office the goode
are dispatched to various customers whether outside Delhi or in Delhi.
The price of goeds is also received at .the'_ head office. In Short, the
position is that excepting the manufacture of goods at the factory, all
other activities inelodling that of booking of orders, sales, dispatching

| and billiﬁg and receiving of sale price are being carried out from the -

head office in Delhi." | |

"27. The goods ma.nufa.etured“ in the factory are _future gooﬂs within

: tliemeaning of the Sale of Good_s.Act"and the dispute does not relate

to any ready goods."

Therein it was observed that a sale would be an inter—State sale
~even if the contract of sale does not itself provide for the
movement of" goods from-one State to another provided, however

that such movements was the result of a covenant in the contract of

S rm!“*mqm

ﬁgﬁ %'3”5,@(, ;
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| Thereforég decision in K.G. Khosla’s and Compaﬁy case (supra) is

distinguishable on facts.

18. The deciéion in National Thermal Power Corporation Ltd. case
(supra) cited by learned cOu_nseI for the appellant, pertains to sales

of electrical energy generated by the Corporation — résponden_t No.

- 1 at its Thermal Power Station set up at Ramagundam and sold to
electrlmty boards of Karnataka, Kerala Ta.mﬂ Nadu and State of

Goa in’ pursuance of comracis of sales occasmnmg inter-State

movement of clectricity.

19. InIndia Oil Corporation Ltd. case (supra) cited by learned counsel

of the appellant, Hon’ble Apex Court observed as under —

“Section 3(a) of the Central Sales Tax Act, 1956 provided that “a sale -
or purchase of goods shall be deemed fo take pla_tzce in the course of
inter-state tradé_ or commerce if the sale or purchase odcas_iohs the
movement of goods from one State to anothér”. It is now well settled.
‘bya séries of decisions of this Court that a sale shall be an inter-state
~sale under section 3(a) if there is a confract of sale preceding the
movement of goods frmﬁ one state to another and the movement is the
result 'df a covenant in the contract of sale or is an incident of that
contfact; in order that a sale may be regarded as an inter-state sale it is

immaterial whether the property in the goods passes in one,ﬁtm or
. }hﬁ £ ‘!éi‘i “'ﬂ;
another. . | , for L %
éf i
Therem Hon ble Apex Court further observed as undéi;\% ?ﬁﬁf

4
%"L"’T,ng\,,g,

*«‘:"'n

“Each case furns on 1ts own facts and the questlon is whether a‘;ﬁﬁymg
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- 20.

21,

the settled principle which we have mentioned above to the facts of
the present case the sales can be said to be inter-state sales. An
attempt to show that some of the factors preéeﬁt in the instant case are
“present or absent in some case or other in which this Coﬁl‘t_ held the
sale to be a local s.ale or inter-state sale hardly serves any useful
purpose. On the facts (;f the present case the sales are cIeaﬂy inter-
state 'sal'es. and the State of U.P. had therefoijé no jur_isdiction to assess
the petitioners to- sales tax under fhe State Act. As the movement of
naiph.tha commences from Baraﬁni in Bihar, the Séles tax payablé on
‘the sales of naphtha under the 'agreem_en‘t dated F'ebruary 9, 1970 can
‘be assessed and collected only by the authorities in the State of Bihar

on behalf of the Government of Incha in view of section 9 of the

Central Sales Tax Aci ”

In View of the abové dis‘c'us'sion, and decisionl in B.R. Fibres (P)
Ltd.’s, case (supra) by our own Hon’ble High Co_urt, the decisions
cited by learned counsel for t_herdealer ?appel_lant'do not come to
the aid of the dealer particularly when the dealer has failed to
prove that movement of goods was caused in | respect of the

transactions to which the rejected bills pertain. In view of B.R.

- Fibres (P) Ltd.’s, case (supra), simply because '6_1’ issuance of C-

: forn*is_ by the competent authorities of Punjab, Haryana and UP, it
cannot be said that from production of such statutory forms, a
presumption is to be drawn that it would be a case of inter-State

sales as per claim of the dealer.

,s‘» wm

‘%‘?ﬁ 9 !%:%
As a resu]t we do not find any mer«fiﬁf Al comntlons raised

8 i
g
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I"aised by learned counsel for the appellant. The impugned order
passed by learned OHA upholdmg the notice of default assessment

as regards tax and interest, 1s upheld.
~ Penalty

22. As regards, levy of penalty, learned counsel for the dealelj -
| appellant submitted that the Assessing Anthority fell in error-in -
_-tmposmg penalty, When all the reqn1s1te documents Were produced'
to prove movement of goods The contention is that the penalty |
nnposed and ultunately upheld by the learned OHA deserves to be‘

set- as1de

23. As noticed above penalty has been 1mposed u/s 86(10) of DVAT
- Act on aceount of ﬁ,trmshlng of a false misleading or deceptive
7. return in respect of material particular i L.e. movement of goods by
way of inter-State_ sale, As diseuSsed. above, dealer — appellant
failed to 'prove.movement Q-f goo'ds'b_y Way of nter-State _sale, in
respect of the transaetions, which came to be rejected. Therefore,

| .ltlhe infermation furnished in this regard 1n tlle returns can safely be
said to be false, miSleadingQr deceptive. In the given:'factsand
circumstance, the levy of penalty by the Assessing Authority has
been rightly .upheld'l)y the learned OHA. 'In this regard, reference

' may be agaln made to dec1s1on in B.R. Flbres gm) Ltd.’s, case
| Md‘tl‘” T t‘?‘ss”‘ﬁa

- (supra).
24." As a result, finding no merit in these appdals, sgite desgrve to be
: . T
' : . Pageldofis R Rt Ehg / _
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25,

Announced in open Court.

Date : 01/10/2021

dismiésed. Consequently, all these eight appeals are hercby

dismissed.

File be consigned to the record room. Copy of the order be supplied to

‘both the parties as per 1'1%1163. One copy be sent to the concerned

authority. Another copy be displayed on the concerned website.

\"M. - %Jﬂl"%a oy

W e
(Rakesl{ B\a i) . _ _ ' (Narinder Kumar)‘
- Member (A) | Member (T)
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Appeal No. 12?::5 } ﬁTv‘i’ﬂ) ) ne-91 — Dated: G168

Copy to:-
(1) VATO (Ward- ) . (6) Dealer
(2) Second case file (7)y Guard File
(3)  Govt. Counsel (8 AC(L&))
(4) - Secretary (Sales Tax Bar Association)
(5). PS to Member (J) for uploading the judgment on the portal of

DVAT/GST, Dethi - through EDP branch
Comnnssmner (T&T) W‘"}mm
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