BEFORE DELHI VALUE ADDED TAX, APPELLATE TRIBUNAL DELI—H
Sh. Narinder Kumar, Member ( ud;ieial) & Sh. Rakesh Bali, Member (Administrative) -~

Appeal No. 971-992/ATVAT/2017
| | Date of Order: 01/10/2021
M/s. Horizon Technologies, | '
704, Meghdoot Building,

- 94, Nehru Place, | | :
New Delhi - 19. L o ... Appellant —Applicant
v N
Comi'nission_er' of Trade & Taxes, Delhi S +«ieen. Respondent
Counsel representing the Applicant . Sh.AX.Babbar
Counsel representing the Reverue : Sh.S.B.Jain.
ORDER

1. This‘c'ommonr order is lo dispose of ‘2-2 epplicati.ons filed by the
- _-Dealer — Appellant — Appl1ea11t w's 76(4) of Delhi Value Added' -
| Tax Act Aet 2004 (here -in-after referred to as.the Act) with the

prayer. that the above eaptmned 22 .appeals nos. 97l~

992/ATVAT/ ll be entertamed Wawmg of the condition' of pre-

~deposit towards 1mpugned demand.

2. Tt may Be mentioned here that earlier Vide ordef dated 1/5/'201.3,
this Appellate Trlbunal d1sposed of this '
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directing the appellant — applicant to deposit 20% of the disputed.

~demand, as condition precedent for entertaining of the appeals.

The dealer — appellant filed ST appeal no.45-2014 before the
 Hon’ble High Court challenging order dated 1/5/2013. Vide
~order dated 22/8/14, the Ho_n’ble' High Court deemed it
“appropriate to direct the - Appellate Tribunal to hear the

~ application for waiver of pre-deposit, afresh.

As per case of the applicant, audit of its business affairs was
‘- carried out by the Révenué, in respect of assessment }fear 2008-
09. Op the basis of the audit, notices (lf defa,ult assesé111ent of
tax, .inte_rest.a'nd that of perlé,lty u/s 32-33 of DVAT Act, were
issued by the Assessing Authority creating demand of tax, |

interest and penalty.

Feeling dissatisfied with the --notices of default assessment of tax,
interest and penalty, dealer — appellant filed objecuons before
learned Objection Hearing Authorlty (OHA) - Addltlonal |
| ,Comm1ss1oner (Spec1al Zone). The obJec1,1ons came to be

. dlsposed of vide order dated 27/7/2011 V1de Whlch the d1sputed |

demands, tax, interest and penally were upheld

.1 passed by

Feeling aggrieved by the order dated 27/7/2
185

Toned 22 appeals.

[

vﬁ hﬁ.h

- learned OHA, the dealer filed the aboyt G
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accompanied by applications u/s 76 of DVAT Act, which are

being disposed of by this common order.

As per notice of default assessment framed by Assessing
ALi_thority, observed that the dealer — a,ppiicant had failed to
produce proof of movement of goods pertaining to C-forms and
sales in transit, and that acco.rdingly; he was treating both the.s__e
~ sales as local sales. ~ With these observations, the Assessing

Authority levied tax on these sales @ 12.5%.

As regards claim of the dealer regarding ITC, the Assessmg
- Authority  observed that the dcaler had farled to produce proof

of movement of goods pertaining to Inter-State sales and transit
‘sales. Accordingly, the Asse-ssing Authority, while treating the |

same es local salee levied tax @ 12.5% and directed the dealer
to pay amoum towards tax & interest. The Assessmg Authorlty
| also levred penalty on the dealer.

I - s m,{m At - |

. HMn the notice;of default assessment of tax and interest, as regards.
| ti;e turnover for all the eleven months the Assessmg Authorlty
observed that the dealer had falled to produce the proof of
movement of goods pertaining to C-Form sales and goods
- rleleiting to inter-state and transit sales, hence both these sales

were treated as local sales and taxed @ 12.5%;-and:accordingly,
C P o A*, -
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10.

11.

dealer was directed to pay tax & interest.

imposed penalty on the dealer, in respect of each month.

- imposition of pen'alty on the dealer month-wise ;-

Vide separate notices of assessmen't, AsseSsing Authority

The following tables would depict levy of tax, interest and

Ref. No. PERIOD | TAX (in | INTEREST | PENALTY | TOTAL
' "~ Rs.) (mRs.) | (inRs.)

040239501011 | May 08-09 | 631125~ | 1945250 | - 825650
040240391011 | June 0809 | S1S163- | 243087 - 1060250
040242221011 | Aug, 08-00 | 460299/~ 124848/- - 585147
040239461011 | April 08-09 | GI28137 196436/~ - 309249
040242261011 .Se_p. 08-09 | 768975/ _199091/'~ , ; 068066
040242891011 | Oct. 08-09 30351'0/-_ 74838/- - 378348
GH02A299T0TT | Niov. 0509 | 40R9ATE | 95T : 504734
Ga0aA304T01T | Dec. 0809 | 3787707 | 840567 R N TGTRT:
_O4OI243681011' T Tan, 08-00 | 2560357 54291/- - 313326
040243141011 | Feb. 08-09 | 92044/~ | 18334/~ 8 111278
040243250101__1 Mar._.08-09 150393/~ | 29477/- - 188870
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Sub- sectlon (4) of secuon 76 of the Act prow
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"Ref. No. 'PERIOI.) Penalty (in | INTEREST | PENALTY | TOTAL |

o Rs.) (in Rs.) 7 {(in Rs.) I
040243591011 | May 08-09 | 631125/~ - : 631125
040243611011 | June 08-09 | 818163~ | - e 818163
040243641011 | Aug. 08-09 460299% - - 460299
040243551011 [ April 0.8-09. 612813/~ - '_612813.
040243651011 Sep. 08-09 | 768975/- - - 768975
040243671011 | Oct. 08-09 303510/; - - 303510
.04024'3681.011 Nov. 08!09 408941/- ] T T 408941
040243691011 | Dee. 08-09 | 378770~ | = | - 378770
040243TITOTT | Jan. 08.09 259035/- - T 259035'
040243741011 | Feb. 08-09  92944/~ = — 92044
(040243771011 | Miar 0805 | 1393937 - e A VTR

These notices of default assessment of tax & interest and lex)y of
penalty, were challenged before learned OHA by way of -
dbjections. As noticed above the o_bjecti_oris were dismissed by
tﬁe learned OHA. Hence these appeals accoinpanied by.the

applications with prayer for waiving of condition of pre ~deposit, |

for the purpose of entertainment of appeals,

Arguments heard on the applications. File pe’ruse‘d‘..
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15.

against an .asses'sment éhall. be enfertaihed by the:Appella'te
Tribuhal unless the appeal is accompanied by s.atisfactory proof
of the payment of the amount in dispute, -and any 01h61 amount
assessed as due from the person. | |
As per First proviso to sub-se;:ti_on (4) of section 76, the
Appelléte Tribunal may, if it thinks fit, for réasons_ to b.e

recorded in writing, entertain an appeal against such order

without payment of some or all of the amount in dispute, on the

appellant fﬁrriishing in the prescribed manner seéurity for such

amount, as it may direct.

Learned counsel for the appellant — applicant has submitted that
this is a case where two separate returns were being filed i.e. one

under DVAT Act and-the other under CST Act, but the

Assessing Authority has levied tax & interest under DVAT Act, |
without explaining in the order as to whom the local sales can be
said to have been impliedly made, when the dealer has been held.

| not entltled to ITC cla1m under CST Act, L4
eeasrion e Bt Exlonfinin v. Comrirs

el fmm ‘-ﬂ%"l

In this r_egard', 1eamed counsel for the Revenue has submitted
that no such ground was taken by _the' dealer before \leamed

OHA.

ey

/991 £k 34,

. 1hereup011 leamed counsel for the appl tmﬁ&s?feggubmﬂted that =
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this is a legal ground which can be agitated in appeals.

In the given situéttiori, when as per the objections raised by the
appellant bé.fore learhed OHA, no such ground was raised in the
objec_tions, it shall be determined at.the time of final 'arguments |
if any such ground can be raised, when the OHA had no

opportunity to consider and decide the same.

Another point raised by learned counsel for the applicant is that
the Assessing Authority could himself see on the portal of the

Department record pertaining to sales, even if the dealer hzwef‘

o

failed to produce certain records, in proof of the sales and

movement of goods

,In‘this regard, at the time of ﬁnal‘argu'ments‘ applicant shaﬂ have
“to refer 10 the relevant record if any avaﬂable on the portal, at the
.ume the assessment were made and also to satisfy as to why the
dealer failed to {proof movement Qf goods a_sjfi_nds mentioned in

the notices of default assessment.

Leamed counsel for ‘the apphcam has submitted that as per

~ record, counsel for the dealer had appeared before the Assessmg -

Authomty lost of al] on - 4/6/2010 and the pmceedmgs were
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adjourned to 8/6/2010 but it remains unexplained as to why the

Assessing Authority waited for issuance of the notice of the

. default assessment of tax and interest, for more than one month.

~In this regard, it is signiﬁeant to note that when notice was

issued by the Assessing Authority and counsel for the dealer
T '

appsté |
appeared before him, last of all on 8/6/2010 apphea’-ht -applicant

“shall have to explam at the time of final arguments as to why the

requisite documents were not produced before the Assessing

Authority, by the counsel for the dealer as per his own promise

given to the Assessing Authority in this regard.

Learned counsel for the applicant has submitted that this is a

case where requirement of DVAT 50 was not complied with

| while conducting audit at the office premises of the dealer, and

._also that VATO (Audit), issued notiees. of default assessment

without any. Jurlsd1ct1on the reason being 1hat VATO (Ward -94)

having the Junsdlcuon to frame such assessment.

In this regard, record reveals that‘audit was not conducted at the

office premises of the dealer and rather the same appears o have |

| been conducted by VATO at his ofﬁee In th1s snuauon it 1s to

be seen at the time of final argumems ‘<1f there was any

-
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requirement for compliance with provisions for issuance of

DVAT 50,

The point of jurisdiction of VATO (Audit) to make asséssments-_

is also an issue to be considered at the time of final arguments.

As regards asséssments imposiﬁg penalty, leamed counsel f(-)-r\
the applicant has pointed that while levy111g penalty, the
Assessmg Authorlty has not spec1ﬁed as to on which ground the
same has been levied and under which sub section of sectlon 86

Of DVAT Act.

'Learned counsel for the Revenue has also not been able to point

out as to under which provmon of sect10n 86, said penahy has

been 11nposed

Last of all; it has been contended thaf the dealer — appellant is

unable to meet with the disputed demand because of financial

constraints.

'On the other hdnd learned counsel for the Revehué has submitted

that the assessmenu pertam to the year 2008 09 and, the appeal
was filed in the year 2011 and further that no document has -

i
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been

filed by the applicant in proof of this averment.

In the course of arguments, learned counsel for the applicant has

not been able to draw attention of the Tribun_al to any document

in support of this submission. Therefore, it cannot be said that

the dealer is unable to meet with the dlsputed demand due to

financial constraints,.

21.

\

On the poiht of admis'sion of appeal with or Without pre-deposit
- in Ravi Gupta Vs. Commissioner Sales Tax, 2009(237) ELT3
(S.C. ) it Was held as under:-

“Tt is true that on merely establishing a prima facie case,

interim order of protection should not be passed. But if on a'
cufsory glance it appears that the demand raised has no legs to |
stand,-it Woﬁld'be undesirable'to«require the assessee to pay full

or subs tantive part of the demand. Petmons for stay should not
be disposed of in a routine matter unmmdful of the |
conse-quences flowing from the order requiring the assessec to '_

deposit full or part of the demand. There can be o rule of

“universal application in such matters and the order has to bo

e

passed keeping in view the factual s_cenano-- 11’.lvol_ved. Merely _
because this court has 'indioat‘ed the principles that does not

give a license to the forum/ authority to pas& jami Qrd@r which
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cannot bé sustained on the tou_ohstoﬁe of fairness, legality and -
public interest. Where denial of interim relief may lead to -
public mischief, grave irrepafable private injury or shake a-
citizen’s faith in the impartiality of public administration,

interim relief can be given.”

B Furthermore, in the case of UOI V Adani Export [2007(218)ELT

164(Supreme Cou1t)] Hon’ble Apex Court has held that following
are the three aspects to be focused while dealing with the application
for dispensing of pre- deposfc

(a) pr1ma, facie case,

- (b) balance of convenience, and

(c) 1rreparable loss.

- The discretion - of stay has to be exercised judiciously by the
Appellate Authorlty

In the given facts and czrcumstances in view of the sublmssmns

1-]&@—5&51‘&18'&61‘1-3‘ put forth by Iearned counsel for the parties-and

V
~well setﬂed law, we deem it a fit case to entertam the appeals,

subject to dep051t of 10% of the dlsputed demand of tax and'

mterest

Accordingly, the applicant is given 25 days time, from today, to

deposit 10% of the disputed ainoun't-towards tax and interest by

way of pre-deposit for the purpose of ,entert@in;jgié of appeals.




Ld. Counsel for the applicant to -apprise Ld. Counsel for the
- Revenue regarding compliahce of this order of pre-deposit, so
that on the next date appeals' are taken 'up for final arguments.

Otherwise, law shall take its OWI course.

24. Copy of the order be supplied to both the pé‘trties as per rules.
" One copy.be sent to the ‘cornce'med authority. Another copy be

displayed on the concerned website.

Announced in open Court.

Date : 01/10/2021
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ST M |
(Rakesh Bali) -~ .- (Narinder Kumar)

‘Member (A) S Member ()

Page 12 of 12 |




Appeal No. 93 -99 }ﬁwm}-gm_/ 195663 | | - Dated: 1] 10/g)

"Copy_to:‘—

(1) VATO (W'u‘d-q y (6) Dealer
(2)  Second case file (7)) Guard File
(3) Govt. Counsel - (8) AC(L&J')

- (4) . Secretary (Sales Tax Bar Association)
(5). PS to Member (J) for uploading the judgment on the portal of
- DVAT/GST, Delhi - through EDP branch

9) Co1mn1s31one1 (T&T) o

REGISTRAR




