BEFORE THE APPELLATE TRIBUNAL, VALUE ADDED ,TAX.' DELHI
Sh. Narinder Kumar, Member (J) and Sh. Rakesh Bali, Member (A)

Appeal No, 52-53/ATVAT/12
Date of Judgment : 13/10/2021

- M/s. VLM INDIA PVT.LTD,,
Shop no. B-36, Geetan;j ali Enclave : o
New Delhi -110 017. _ e Appellant

v.
Commissioner of Trade & Taxes, Delhi. - Respbndent |

CA Representing the Appellant . Sh.R. Bhat1a
Present for the Respondent -+ Sh. PTara

‘:]UDGEMENT |
1 ‘This judgment is to d1spose of two appeals capuoned above
bearing No. 52 and 53 of 2012. Dealer appellant stands
- registered under Delh1 Value Added Taxﬁ’ iet«2004  (herein
- after referred as DVAT) & Central Salegﬁ'l‘% GACE, ﬁif956 (herein

E‘e
- after referred as CST) vide TIN No. 077%;[028 5364, in Ward -96.
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2. The dealer company has challenged order dated 25/01/2012- L

| passed by Learned Obj ecuon Hearing Authorlty = Spec1a1

* Commissioner II (herem afLer referred as Ld OHA)

3. ‘Vlde lmpugned 01der L(:l OHA has upheld the 1’1011c:es of default ,"
‘assessment of tax, interest and that of penalty u/s 32 & 33 of
DVAT Act. | | | |

4, ] Notice of default assessment of tax and interest came to be -
| 1ssued by Lhe Assessmg Authorlty, Vlde Wthh he d1rected the
dealer company to pay tax to the tune of Rs. 1945466/ wuh:

s Cl?

mLerest to the tune of Rs. 810700/ for the/reaso%;s given

~ therein.

“‘The company has shown ma]or sales amoumlng to Rs.
36627623/ against ‘H’ form to the dealer: /exporters'
alongwith the T’ forms sales of Rs.2590855/-.. IR
........ Hence, a penultimate sales i.e. sale precedmg the sale
occasioning export is also deemed. to be in the course of -
export u/s 5(3) of CST Actis exempt from tax. Exemption
to penultimate sale is subject to the condltlons that the

.' -_penultlmate sale is:- S

(a) for the purpose of complymg Wlth ‘the

- Agreement or Order in relation export Le.

- agreement Wlth the foreign buyer a a |
(b) such sale is made after the f?ﬁgr% i
in relation to export, and _ ;%

" (c) same: goods which are sold m“&pgﬂg;_ ‘fn
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‘should be exported. In Ram Bahadur Takkur V.
Coffee Board(1991) 80 STC 199 (Madras HC) it was
- held that as long as identity of the purcha_s_ed goods
is not lost, exemption u/s is available to the selling
dealer making the penultimate sale. -

‘ - (d) _A’ cert'ificate in ‘H Form .havi‘ng élll-the'."cc')nte_nts
~duly filled by the exporter alongwith supporting.
documents. =~ - L

In the instant case, the dealer was asked to prbdu_ce the

proof of'mo'vement of goods in respect of these ISS made

" to exporters/exempt zone customers 'a‘longWitthOpies_ of =

form 31, copies of Export Orders received from the

~ importes, shipping bill with packing list of goods exported -

by the purchasing dealers etc. The dealer has submitted
the copies of ‘Some of H Forms: received from the
exporter alongwith bill of lading. No other documents, as .

- above, were provided by the dealer.

Following discrepancies have been ‘noticed in the

- -documents/information submitted.byth_e'dea_le’f:-‘ :

hg

3

cord sets/switches against H forms Wher%ﬁ@,r
D N SR o Ryl o

(D) In the phqto'copies- of H Forms provided, the required

details given in the form H are not complete which is a

‘violation of the provisions contained under the section as
- envisaged u/s 5(4) of CST Act 1956. | )

e, .
Pl
3
r &

(II) As per Sé_ll_e inv_o_ices réis_éd'by;}‘@ ) er,xﬁ e dealer
has sold huge quantities of lamp '%‘c‘ﬁlde’_gﬁs‘ longwith the
W %er-.’some

B M
Eape
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- of the b111 of ladmg copies submitted by the dealer the

" description of items exported nowhere matches with the .

penultlmate sale 1tems or the quantltles

it

L While going through the bill of ladmg, as the packmg |

list/shipping bill copies not- prov1ded It could not be

N estabhshed that the goods sent by the audlted dealer :

" to the Vato(Audit). Also, the balance: sheet of the dealer

- instant case, the items sold by the de

0

i

‘were actually exported by the e'xporters in-terms of

~ description and qty.. In all the copies of bill of ladings -
submitted in r/o of exports, the items exported do not "
~ match with the sale invoices in terms of description and

quantities sold /exported, hence the H form sale cannot
be justified and the exemptlon of Vat becomes
1nadm1551ble . ' .

(III) The dealer could not submit the proof of movement

of goods in respect of all the H /I forms sales and the o

same has been admitted by the authorised representative

reflects that during the AY 2007-08, the Noida Sales Tax.

‘authorities had levied a sales tax of Rs. 106914/- on the :

consignment' sent by the audited dealer toone of its
- customers. The dealer was asked to provide! the details of

such dlsputed transactlon so that the 11ab111ty, if any, in

respect of Delhi Vat can also be exammed The dealer has
fatled to prov1de the requlred details.. - :

In Ram Bahadu.r Takl{ur V Coffee Board(1991] 80 STC .
- 199 (Madras HC) it was held that as longvas ludentlty of the

w

t purchased goods is not lost, exemp,ft” oh u/s 15, *evallable to

the selling dealer making the pehulw'« s‘adt ‘In the
~arg different

from that of expm Led as per feweblllbs “'o‘%,ﬂl\ad’ﬁmg CO]_DlEEo |
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submitted by the dealer

Therefore, keeping in view of all the above observations

made and in the absence of proof of movement of goods, I
have no other option but to disallow the penultimate sale .

of Rs. 15329371/ made in 15t Qtr.2007-08 against H/I

~ form in the interest of Govt Revenue and tax the same @
12.5% under DVAT Act with interest charged thereon

alongwith penalty u/s 86(12) imposed upon the dealer

for tax def1c1ency

Feeling dlssat1sf1ed w1th the notices of default assessment of

tax, interest and penalty, ob]ecuons Were flled by the dealer R

company on 28/06/2010

Vide 1mpugned order daLed 25/01/2012 Ld. OHA upheld the

notice of default assessmem framed by VATO, wh1le observmg

~-in the man-ner as :- L

1 “Durmg scrutmy of the sale bills, purchase vouchers GRs "

etc. it was found by the VATO [Aud1t) that the detarls in

3 the H Forms were not complete |

| In the sale brlls the ob]ector has sold lamp holder along |

w1th cord whereas as per the export documents,_the |

| exported were totally dlfferent f‘rom \*?\l- -“’at tl;rey have been_l

AT e
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sold by the ob]ector to the exporter agamst H Forms

Hence, all the sale was taxed at 12.5%."
~ Hence these a__pp_eals_. _Argnments heard. File' perused. .
Ld. Connsel for the appellant-dealerhas'argned 'th'at" neithe'r
the Assessmg Authorny nor the Ld OHA observed in the
orders. passed by them as to on account of Wl’llCh all the b1lls H-

Forms. were not complete and as such the 1mpugned order_

o deserves to be set- asxde. -

. Another ground ralsed by the Ld. Counsel for the appellant is

. 'that the descr1pt1on of the items sold by the dealer —appellantl_
’agalnst H Forms tall1ed with the descr1pt10ns of. the 1terns
'_ expmted and that in case there was any m1s -match of any of -
the item sold,: 1n the blll of lachng, the Assessmg Author1ty .-

| '.should not have denied concessron to the dealer appellant :

agalnst H Forms

ld Counsel f01 the appellant has submltted that the 1terns sold
by the dealer - appellant were lamp- holder Wlth cord and that3

' in case the official who prepared the bill of lading made any T

rmstake in regardmg the b1lls of the 1tems therem dealer -
- appellant could not be made to suffeﬂ:byaf‘e]ecuon of the

, concessron on the ba51s of H Forms

L - G
LJ
.

i
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10, As regards the observatio'ns ma'd'e by Ld. OHA that the de’alelr
| company could not submn proof of rnovement of goods, in
N respect of the H Form sales, the contenuon of the Ld Counsel.
'for the appellant dealer is that all the requ151te documents

N were made avallable to the Assessmg Authordy, but even then'

such observatlens were made. Accordmgly, Ld Counsel has

- urged Lhat the 1mpugned be set-aside and the HOUC@ of default_

| ‘assessment oftax and 1nterest be also set—a‘nde

'1'1u- As regards penalty Ld. Counsel for th.e appellant contented
~ that this is not a case Where the tax. def1c1enc:y 15 alleged to

- have occurred because of any mala- f1de 1ntent1on on the part of -

the dealer- appellant and  as such the I’IOUCG of default

| assessment of penalty deserves to be Set as1de

12. As noL1ced above, one of Lhe dlscrepancy in the decuments

_submltted by the Dealer Appellant was that requ1s1te deta1ls as L ;_l '-

- avallable m the photocoples of H l*orm were 1ncomp1ete and'.',_ |
the same amounted to v1olatlon of promsmns u/s 5 [4) of CST .'
Act. B | | o

-Sectmn 5 [4] of CST Act reads as under -

- ,»"-?:'" iz
P

“The provmons of sub sectlon [3;]ueha“l

§ L
e %elllng the

K
;L}ai”

.

sale or purchase of goods unlessfl%;the
. ] MJ”.
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goods furnishes to the prescribed authority in the

‘prescribed manner a declaration cluly‘ filled and -Signed by -

the exporter to whom the goods are seld in a prescr1bed

| form obtamed from the prescr1bed authorlty

Wh1le dlsposmg of the ob]ecuons, Ld OHA took not1ce of this

| def1c1ency as observed by the Assessmg AuLhorlty in ‘H’ Forms

| The Assessmg Authoruy, observed in Lhe not1ce of default _‘

assessment of tax and. 1nte1est that as per salo 1nV01ce ra1sed by o

~ the Dealer Appellant the dealer had sold huge quant1t1es of_.:- -

lamp holders alongwuh the cord sets/sw1tches agamst ‘H’

. forms; but as per some of the cop1es of the b1lls of ladmg -

submitted by the dealer, the description of _1te_ms-‘exported did

- not match with the penultimate sale items or the quantities.

Few examples, given by the Asseséin—g Au-.thority,'rea-_c‘_lvas--.u_n__d-er

e

) . » : N i
i B 'h;\-;l‘éf -" il g ‘\(u ;
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m{r._ T Ttems Sold/Qty. Bill “of L_éidi_ng Item |
.No‘./Dt._ i PIEREN No/Dt | i Exported/Qt |
[VLMI/RI/ | Cord “:llif’l\Alliln’lllnlum

L07- : ‘_Set/SWito,hes_ | - %}Artware, -
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08/061

Wood -

Lamp 13-08-2007
16.06.200 holders/lSOOPcs Articles,

_ 7 ) : /sets | with |
1ampshadés,
mirror &

| mbtorcyclé/
| . ‘_ -in Kgs

VLMI/RI/ :..Lamp' holders/ .DSU]H.'T01'1684 Handicrafts

o7 Shade rings 650 |4 articlés. of
| 08/030 __.s.ets_/1300pcs. | .'giass,_fabric,_ -
1505200 | metal
7 | | rmirror
A S o "etc'.BORgs__ |
o VL’M'I/RI/_l' -Lanip fh’blders/- 'MBD/UL/HAM/;_Alumihum B
07- cabl'e's/terminai. 366 17.12.2007 | Artwares/9
108/033 | Blocks/250 . 37kgs

16.06.200 | sets/400 mtrs/SO .
7 pc o R |
VL’M'I/RI_/.“. Lamp ._holders/ Ww0120880406 Iro.n/Glassr
07- shaderings/ cord |39 24.41‘.2_00'8" | Artware/ &
08/061 |sets, | ? L |
09.01.200 isolatms/'?()()

8 sets/3500 pes |
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Having gone ‘thrOugh the bills of lading, Assessing Authority
. observed that it could not be estabhshed that the goods sent by
the Dealer- Appellant were actually exported by the exporter in
terms of descrlptlon and quantlty sold/exported and as such
‘H’ form sdle could not be ]ust1f1ed by the dealer Asa result the

Assessment Authorlty dechned the exemptmn of VAT

In the course of arguments even though Ld.- Counsel for the_

appellant has submitted that. descrlptlon of the 1terns sold_

- tallied with the description of the items exported, When we

'have enqulred from the Ld. Counsel for the appellant as to the

invoices. regardlng sale of the 1tems dep1et1ng partlcular code

of each item sold SO that same could be tallled Wlth the code of

-the items exported 1t has been submitted by the Counsel that B

_code numbers Were not being ass1gned to the 1tems durmg the
, relevant permd On the other hand Ld Counsel for the revenue:' |
has submltted that without codmg, no tax can be 1mposed and
that there 1s no rner1t 1n the contentlon of Ld. Counsel of the

Appellant-.'

:5 - ’Ml

i“

In the given SltuaUOl’l, even lf the bills ofa”la‘d e stated to

Dealer-

T, Page 10 0f 16 :
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Appellant to establish that the descr1ptlon of the goods/ ltems
sold by it tallied with the descrlptlon of ‘the 1tems/goods

exported. So, we do noL fmd any mer1t m the contentlon that

| there was no def1c1ency 1n the H forms '

13.

| The Assessing Authorrty spec1f1cally observed. that the dealer' |

had not submltted before him proof of mevement of gbods in

| respect of all H- forms sales. In the course of arguments on .

' behalf of - Lhe dealer .-- appellant no document llke GR etc. i

_relatrng to movement of goods has been brought to our notlce
Fhe Assessmg Authorlty further observed that the authorlzed_

representatlve that the dealer admrtted before h1m that proof'

 of movement of goods in respect of all the _H—forms_ sales, was

not giVen.

It was also observed by the Assessing Authorny that the dealer* |

failed to prov1de deta1le regarding levy' of sale tax on certain

| .,vcon51gnments sa1d to have been dlspatched by the dealer toﬁ

. hv

\‘1° - ',"ﬂs\\bf |

one. of its customers durmg the assessment year 2007 08 as

| per balance sheet

In th1s regard 1t may be ment1oned here that GR 1ssued by the

Transporter is the main documents Lo prove movement of_

. ~ Pagel1lof16 Yy ) |




Anthority‘shall‘have no"option but to assess the -'said‘ sal'es:as: -
local sale. In thls regard reference may be made to decision by |

our own Hon b]e High Court in B.R. I‘lbres (P] Ltd. -v.
Commlssmner, VAT [2015) 84 . VST 570 Therem, thls

' Tr1buna1 had observed that inter-State movement could not be

| "']udged by documents stage as retail mvo1ces bank statement
- C-forms etc. and such the appe_al filed by the -_deale_r was

dismisSed?‘for want of production of even alternative
- _do_'c_uments such as form-38 (state' entry form), stafnp of the

| securi_ty departm_ent while e’nte—:_-ringr in the State, etc,

Therem Hon'ble Conrt observed that in the sald case, in
respect of six- transactlons out of 26 there was 1o materlal to
- show that the movement of goods was caused by and was the

result oftho contract of sa]e
Hon'ble Court observed as under -

“In the present case, the assessee was able to substantiate'
o its contentlon that 20 of the transactlons Were, 1n facta

o ,1nter—state saies ThlS ‘was because each one of them had-

“the’ necessary supportmg document in the form of GRs. -

o ,‘there isno

| by and was the result of the conLraclt ef sa{
Page 12 0f16 Et“ ‘m!’fit
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- The assessee counsel contends that this Court must
. consider the facts in totality of c1rcumstances ie. 20 out of
26 transactrons are undlsputed and that given the factua] |
compulsmn ie. the mablhty to use a formal carr1er the
assessee should not be pre]udlced Though this
submlssmn is attracted the Court is at the same time
‘aware that there is no presumpuon elther Way that an.

mter state sale claimed by the assegsee 1s orle per se.”

'Hon’ble H1gh court also referred to dec1s1on in Cemm1551oner -
~ of Sales Tax V. Pure Beverages Ltd. (2005) 142 STC 522
(Gu]araL) wherem rehance was placed upon dec:1s1on titled as
State of Ra]asthan i Sarvotam Vegetables Products (1996) 101
STC 547 to conclude that the tender of a C form by the sellmg
dealer ralses a fund'lmental presumptlon that the purchasmg
| dealer is a reg1stered de*ller Hon’ble Court observed that; that
is as far as. the presumptlon can be taken As to. whether the
B 'transactlou 1tself was covered by an mter state sale or:_
'otherw1se is a burden that the assessee has to d1scharge_ ‘.
Hon’ble ngh Court further observed that the dealer - B.R.
i F1bres had done so m other 20 transactlons but Was unable

under t_he remammg 6 cases.

e AsseSSing |
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'Auth'ority‘, Which was a’lso considered'bylthe' learned OHA, aS"

well as the documents submltted during hear1ng on ob ections,

 the learned OHA rightly observed that the dealer h»ad failed to

place to any documentary evidence to rebut the observatlons |

| ‘made by the Assessmg Authorlty on the point of movement of

_goods -and further that accordlngly the dealer could not claim -

- benefit of any concessmnal rate and tax agamst H- forrns as-per

- provisions of sectlon 5[3) and 5(4:) of CST Act

-Learned counsel for the Revenue has refc,rred to the prov151ons .

of sectlon 5(3] of CST Actand submltted that ln such hke cases

- strict compllance with the requlrement of law is. an absolute

necessity, and that hele When the dealer fa11ed to produce

even the agreement between the sa1d company and the buylng B

o Idealer in Vlew of dec151ons in M/s Saraf Tradmg'ﬂ '

Corporatlon vs. State of Kerala, Civil Appeal Nos 4/4 481 of '
2011, dec1ded by the: Hon ble Apex Court on 13/1/2011 and'
A.R. Assoc1ates Vs, Commlssmner of Commeraal Taxes,

(2001) 122 STC 134 (Kar) the ob]ectlons have been re]ected .-

‘-‘by the learned OI-IA

16.

It is not case of the dealer that the reqtnslte agreement Was' -

produced before the Assessmg Anthorn}y/lndlcat'”‘ o
2

- transactlon was made in relatlon tol{exp(lr /i }State of

" SLa,\w |

1

éf

3 o ‘.\N
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| has been r1ghtly re]ected

17,

| Karnataka VS. Azacl Coach Bullders (P) Ltd & Anr 2010 (9) |

scale 364 Ilon ble Apex Court helcl that there has to be an
'1nextr1cable link. between local sales or purchase and 1f itis
clear that the local sales or purchase between the part1es is

1nextr1cably lmked Wlth the export of goods then only aclaim |

| " under section 5(3) for exemptlon under the Sales Tax Act E

jWOLlld be ]ustlfled Therefore we find. merlt in the contentlon_ o

ralsed by learned counsel for Revenue tha1 in absence of the,

requisite agreement, 1t cannot be said if the transactlon of sale -

or-purchase'between'the partles was 1nextr1cably l1nked W1th” 3

r_the export of goods, and as such the. cla1m u/s 5(3) o'_f CST Act -

On the pomt of penalty ‘the only contentwn ralsed by learned |

| counsel for the appellant that because the clealer = appellant

. in Vlew of non product1on of the agneen% “any material in

had no mala-fide 1ntent10n, Itis true that 1mpos1t10n of penalty

under DVAT Act is not automatlc and penalty is to be 1mposecl o
i "When all the: essentlal 1ngrecl1ents of the relevant prov1s1on ef o

law stand duly estabhshed

| Here the penalty has been 1mposed u/s 86(12) read with -

the tax def1c1ency

g nposed penaly

14717.19"- ‘ R \'?\L"l.




proof of movement of goods and thet the description of the

goods said to have been sold by the dealer did not tally thh
 the other documents as dlscussed above, we do not find any -
‘imerlt contention ralsed by the appellant even on the pomt of:". |

penalty.

18. 'In v1ew of the above dlscussmn when there is no merlt 1n these, |

appeals the same are hereby drsrmssed

19 -Copy of the order be supphed to both the partles as per rules -
‘One copy be sent to the concerned authortty Another copy be

displayed on the concerned website.

Announced in open Court.

Date _;‘13/10_/20_21 - |

T

(Rakesh Bali) - .' :[Narﬁnder Kumar)

Mernber(A)_{ o ”Mel’rib'el‘l_(;l)' “
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- Appeal No. §9~SBJH'TVW['!&“‘375“5’_3_.' R . Dated: -1-3._)1019;[

C'Op”y to:-

(1) VATO (Ward-96) - (6) = Dealer
(2) - Second case ﬁle o (7)) GuardFile
(3) . Govt. Counsel - (8) AC(L&J)-

" (4)  Secretary (Sales Tax Bar Association)

(5).  PS to Member (J) for uploadlng the judgment on the portal of
.~ DVAT/GST, Delhi - through EDP bmnch ' .
(9}  Commissioner (T&T) S o
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