'BEFORE DELHI VALUE ADDED TAX; APPELLATE TRIBUNAL DELI—II
' Sh.,Narinder Kumar, Member (Judicial) -& Sh ‘Rakesh Bali .Memb'er (Admini'strative)

Appeal NO 206&208/ATVAT/2021: R

| Date onrder 11/10/2021 el
M/s. Shiv Singh Construction Co.,
F-264, Phase ~IV, Street No. 10
Shiv Vihar, |

New Delhi - 110 09.4._‘ B . : R Appella:nt —Applreant
'Commissiorier'of Tradé'&__Taxes, Delhi Responden’r___
‘ Counsel represerrtilig-the Appellant  © Sh MK Gandhi.
‘Counsel representing the -Revenue e Sh P, Tara |
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: ‘( 61_1 Stav Annlication U/s:7 6( 4) of DVAT Act) _-

1. Thls common order is 1:0 dlspose of apphcatlons u/s: 76(4) of
De1h1 Value Added Tax Act, 2004 (here 1n~aﬂer referred to as
the Act) filed in the above. captloned two appeals as same arrse'

~ out.of common order.
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contracts It stands regrstered with Department of Trade & Taxes
: V1de T1n No 0787201 1628 i

3. Dealer has challenged " impugned' ofde1"'s~-dated 4/3/202157passed o
by learncd ObJect1on Hearrng Authorrty (OHA) vide. wh1ch 1tsl
objection number 388368 and 38867 dated 31/10/2018 in :

respect of not1ces of default assessment of tax 1nterest and . :.“3' )

| ‘separate not1ce of assessment of penalty, each dated 30/8/2011
issued u/s 32 & 33 of DVAT Act Were dlsposed of. . The tax
- ‘per1od is second half early of 2007 |

4.  Learned counsel for: the appellant - apphcant has subnntted that
- Wrong procedure havmg followed by the Assessrng Authorlty, _
, Wh1le determnnng GP ratio, 50, as to reject the GP rat1o rehed on -
by the dealer — appellant In this 1egf1rd learned counsel for the' R
| ftppellant has referred: to the statement of account Trade and

| Proﬁt and Loss Account for the relevant penod Therefore the_

. subnnssron 1s that the appeals be entertatned thhout callmgp o

upon the appellant to deposrt any amount by Way of pre deposrt

5. Learned counsel for the Revenue has subnntted that the
o Assessmg Authorrty adopted conect methodwa-for:'determrnauon of
gGP ratio, talnng, into- consrderano
- "furn1shed in the Trade and Proli. _-h: | |
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File reveals that learned OHA has". obse.rved in the imp-ugned-

erde‘r that durind hearing on -ebjectiena the' deal'er failed to

_convmce as to the GP ratle as per 1ts own calculauon or

'understandmg

Only at the time of ﬁnal arguments it would be determmed if the -
dealer — appellant correctly depleted GP ratio or if the GP ratio |
calculated by the Assessing Authomty, is the- collect GP ratlo,f |

- callmg for default assessment of taX mte1est and penalty

Leamed counsel for the deale1 - appellant 11as pomtecl out that

while frammg default assessment of tax and 111terest the

| Assessmg Authorlty did not spec1fy the bas1s of his sat1sfact1011

| ‘or a retum Wh1cl1 d1d not comply of themre

4\\@

i.e. if it was on the basis of incormplete return or 1ncorre_c_t return

or & return w_hich'. did not coj.jnply_ W1th the- r‘equifer’xient of DVAT

A perusal of the n0t1ce of default assessment u/s 32 wculd reveal' |
that the Assessmg Authorlty has not expressed spe01ﬂcally if 1t ;

was a case on the bas1s ef mcomplete return or. mcorrect retum

Act.
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against an asseasnrérat shall - be on_tértairiéd by the Appellate
‘Tribunal, unless the appeal‘-is accompaniCd by Satis'factory proof
of the paymarrt of the amount in dlspute and any other amount

assassad as due f1 om the person

‘As per first Proviso 10 submectrorr (4) of sectron 76, the

| Appellate Trlbunal may, if it thinks fit, for reasons to bo recorded N
7“111 Wr1tmg, entertam an appeal agamst such order without
paymerlt of some or all of the amoum in dlspute on the appellant
furmshmg in the prescrlbed mantner. securriy for such amount as

it may drrect

On the point of admrssron of appeal wrth or. wrthout pre depos1t -
in Rav1 Gupta Vs Commwsmner Salas Tax, 2009(237)_ "
| 'E L.T.3 (S.C. ) it was held as und_or -

Tt is true that on meroly estabhshmg a prima facre case, interim )
-,: order of protectron should not be passed But 1f ona cursory glance
it appears that the dernand rarsed has no legs 1o stand, it Would be
mldeslrable _to require the.;asscssea,to p_ay- full or substantive part of

the _.demand. Petitions for atay should ﬁot_*be disposed.-of m a routine
matter unmindful of the odnsequonce__s:: flowing- from:;_iﬁthe order

requiring the assessee ro deposit fLﬂI or' part o'f the"demand There'

_has to be passed keepmg in view Iﬁa .
e

N Mer ely becatse thrs court: has 1nd10arted th
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be sustained.on the touchstone of faimess, legality - aﬁd' public
 interest. Where demal of interim. 161161" may lead to pubhc 111150111@1"
glave 11repa1able prwate injury or shake a citizen’s faith in 1he_"

1mpar‘c1ahty of public admmlstrauon,_ interim ;“___E_:hef can be given.””

12. Furthermore, - in the case of UOI v 'Adaii'i :‘-"'EXPOI"": o
[2007(218)ELT 164(Supreme Court)] Hon ble Apex Court has
- held. that followmg are- the ’Lhree aspects to be focuqed Whlle |

dealmg Wlﬂ'l 1,he apphcatlon for dlspensmg of pre deposfc

(a) prima facie case,
~ (b) balance of cgﬁriveriiénce, and -‘
(c)irreparable loss.
The d1scret1on of stay has to be exer01sed Judmmusly by the
| Appcllate Authorlty | :

| ‘1‘3.' ‘In the glven facts and c1rcumstances of the case we hereby .

dlrect the appellam-apphcam lo deposn by Way of pre deposn

O% of the d1sputed demamd 01" tax and mterest within 25 days R

from today, for the purposes of entertamment of theqe appeals.
| Counsel for appellan‘t apphcant to apprlse counsel for the
- Revenue regardmg comphance with thls order well. in tlme SO

"that on the next date i.e. 12/ 1172021, appeals are taken up for
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14. HQWever, it is made clear ihai;.fhe'eb'seﬁatiohé made abe.”\'f_e are
:merely- fer‘ the iaurposes of disposal of these appiicatiohs on the'
: pomt of pre deposit. for lhe purposes of admlssmn of appeals
“and shall have no effect on the dec:1s1on of the appeals on merlts

| Coples of lhls order Shall be served on both the parhes
15.  Stayapplications =é'l“_eﬂ_displos:e_(.'_1 of aeeerdingly:
Announced in open C_ou‘rt.:‘- “

Date : 11/10/2021.
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(Rekesh Bali) - o (Nalr'l‘nder Kumar)
Member (A) Member (J)
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Copy to:-.

(1) VATO (Ward-[o#)- -~ - .(6) Dealer =

(2) Secondcasefile =~ - (7) GuardFile .
(3)  Govt. Counsel - - - < (8). AC(L&J)

(4)  Secretary (Sale:s Tax Bar Assocmﬂon) R
‘(5).  PS to Memiber (J) for uploading the judgment on the porl:al of o
- DVAT/GST, Delhi - th1ough EDP branch .

(9) Commwmoner (T&T)

~ REGISTRAR




