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Date of J udgm_enl 6/10/2021

M/s Ases Secmify Pvt. Ltd.
© 485/14, Sarpanch Ka Bara, Gali No.6,

Mandawali, Delhi- 110092 | R Appellam
vV
Commissioner of Tr_ade & Taxes, Delhi.  .ocovvvvsiivinnnns Respondent N
Counsel representing the Appellant .Sh. R'aj Kumar Batra &
| IR . Sh. Suresh Agrawal.
- Counsel representing the Revenue = Sh. 5.B. Jain.
JUDGMENT

1. Appellant has filed this Appeal_No. 196/20, .challenging the order

dated 01.03.2021, passed by Ld. 'Objection Hearing Authofity

~ (hereinafter _Ireferred' o as OHA). Vidé impug_ned "order, Ld. OHA
upheld order dated 31.07.2020, passed by Assessing Authority,

g Wﬂf‘}m

Vide notice of default assessmé 1#“‘&” t‘edﬁﬁ 07 2020, the Assessing

’ gﬁ%’& 2,8 ,784/- on the dealer- -
‘ 'l.,g--"?%memf? levying the tax came |

| to be passed aﬁer the matter was f’é\mémc\lé’%ﬁ by Ld. OHA Vlde 0rde1
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dated 17.07.2017 while disposing of the objections earlier ﬁléd
~ under Section-74, :against notice of default assessment initially
issued by the Assessing Authority on 28.12.2016 under Section-32
of DVAT Act. |

The matter pertains to 4™ Quarter of the year 2012-13,

. AsS noticéd above, the .impugned order passéd by Ld. OHA is dated
01.03.2021. The objections we’re filed before Td. OHA on
‘-30 10.2020, challenging the notice of default assessment dated

31/7/2020 “As finds menuoned in notice -of default assessment
dated 31/ 7/2020, consequent upon remand of the matter (vide order
~ dated 17/7/2017 passed by learned OHA), notice /s 59 (2) of
DVAT Act was issued to the dealer to produce the books of
accounts, as specified in the said notice; that 'telephonic contact .
was also tried, but no response was received lfrom the dealer.
Accordingly, the _Assessi-ng Authority proéeeded. ex-parte and
issucd the notice of default assessment dated 31/7/2020,

5 Feehng aggrleved by the S’ud default assessment dated 31/7/2020
the dealer filed obJectmns Q_ﬂ,, '30/ 10/2020 While dlsposmg of the
objections, 1earned OHA Et)bsef & m ’Ehe 1mpugned order that

durmg healmg on objectlons the tpétlt' nér placed on tecord only a
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copy of return which was also incomplete and further that no
relevant doeuments_ such as invoices, Bank Statement ctc. were

produced by the dealer-objeeter‘ Ld. OHA went on to observe that

| dealer had not placed on record necessary evidence in respect of
“his claim’of ITC under Section 9(1) of DVAT Act. Ld. OHA,

therefore, concluded that objector had not complied with the

provisiens of law, time and agairi_, 'and\Was eompietely negligent.

Learrred counsel for rhe dealer — appellant has advanced only one_'
argument that in view of pro_viSionlé-of section 34 (2) of DVAT
Act, the asse331nent could be ma'de by the AsSessing Authority, on
remand of the matter by learned OHA within a period of one year
from the date of order of remand ‘and that since 1,he Assessing
Authority took about three years time- in framing 1he default
assessment 1.e. on 31/7/2020, the said notice of default assessment

deserves to be set-aside.

In support of hrs ‘submissions, learned counsel has referred to

N followmg decisions -

é’]lv | Rt o

i) Shaila Enterprises v. Commrssroner of Value Added Tax
(2016) 94 VST 367 (Delh1) upheld by Hor’ble Suprerne
Court in SLP(C) No. 2703’7/2016 ' |

“.
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ii) Blue Star Ltd. vs. Commissioner of Trade & Taxes, writ -
_.peutlon (C) No 10020/2018 dt. 26/9/2019

D) AIMIL Ltd Vs, Commlssmnel of Trade & Taxes, WP(C)
~ No. 4597/2017 & 4599/2017 dt. 24/5/2017

iv)  Ms. Arora Enterprises. Vs, Commissioner of Trade & Taxes

& ors., WP(C) No. 1563/2018 dt. 6/8/2018. |

v)  M/s Arora Enterpriseé Vs, Comniissioner of Trade & Taxes &
 ors., WP(C) No. 11126/2018 d. 15/4/2019;

| Vi) M/s. Malkiat Smgh & Sons vs. Commlsswner of Trade &

- Taxes &Anr WP(C) No. 9204/2018 dt. 21/5/2019

6. On the other ‘hand;_«'l_earhed counsel for the Rei(enue has contended
- that 1.1115 is not a"'c_ése of rema_hd, as bbportu’ﬂitngs granted by. the
learned OHA vide order _'datéd 17/7/2017, on the request of the
- dealer that no oppoftuhity of being heard was p-rovided to the
~ dealer by the Assessing Authorrty in framing notice of default

assessment da,ted 28/ 12/2016 Tuﬂher it has been contended by
 learned co_unsel that provisions of section 34(_2) of DVAT Act
~ come into 'applicatiloﬁ only-where_App'ellate Tribunal or Couft
takes a dec'isi‘on for re—-asse'ssment.' but this is a 'case. where the

,ze*? "“ﬂ'R*

ﬁwer@%fssued by learned OHA.

directions for re-assessmen
o

'Consequently, leamed coun-,:f hd @edét \at the demsmns cited by

'wb

ey W w,-.ﬂ LU
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learned counsél for the app'éllant do not come to the aid of the

dealer — appellant.

7. Present case pertains to re-assessment of the 4™ quarter of the year

2012-13

8. Section 34 of DVAT Act w.e.f. 1'/4/2013. reads a$ under —

“(1) No assessment or re-assessment under section 32 of this

Act. shélll. be made_ by the.C_ommiss”ioner after the eX-piry of

four years from--

(a)

(b)

(2)

S

@/\ o

on the part of the péls

| extended to six years k

the end of the year’ compnsmg of one or more tax .

periods for Wh1ch the person furnished a return under

| section 26 or 28 of ﬂﬁi_s Act; or

the date on which the Commissioner ma'de an

assessment of tax for the tax period. Whlchever is the

earher

-Prow_d_ed that where the commissioner has reason to

believe that tax’"was not paid by reason of concealment,

0m18810n or faﬂure to dlsclose ﬁﬂly matenal pa;rtlculars

the said. pel‘l()d shall stand.

Noththstandmg sub::&*’@ctl' A

Commissioner may mafke an. assessment of tax within
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9 Befme
:-_'2013/con321aw/ 11, dated 28/3/2013 read W11,h ‘section No 3¢ 17)

Fin. (Rev. 1)/2012 13/dsw/263 dated 30/3/2013 : enfc)rcedWef
1/4/2013 section 34 read as under - - |

“l,
Act shall be made by the COmmlssmner after the explry of i o

one year;af_ter the date of any decision of the‘Appella_te-.‘- .

“Tribunal or court where the assessment is required to be” =" "

made in'consequenée of, or 0 give- efféct to, the
dec1smr1 of the Appellate Tribunal or court Wh1ch

reqmres the re-assessment of the pers()n L

amendment ~vide notlﬁcatlon ‘No. F. 14(4)/LA»

‘No assessment or re-assessment under sectlon 32 of th1s

four years from -

- @

(b

- asSesSInént-_of tax for the tax period. Whichever is the

the date on Whlchthe person furnished a return under

- section 26 or s“ub’-séctioﬂ (1) of section 28 of this Aet; =

or

the date on which the Commissioner made an - |

earller

.Prowded that where the commlsswner has - reason 10,7..,.,_, L

believe that tax was not paid by reason of _cg)nceal_-m_ernt,-‘ e

~ omission or failure to-disclose fully material particulars

on the part of : ﬁep ' n, he said period shall stand




(2). 'Notwithst'andin‘g sub-section (1)' of this section, the
Commissioner I.nay' make an assessment of tax within one -

| Year after the date of any decisio‘n of the Appellate Tribunal

. or: court Where the assessment is requ1red to be made in

'consequence of, or to’ gwe effeet 1o, the decnsron of the

| Appellate Tnbunal or court Wh1ch requrres the re- assessment -

of the person

10, In this matter, which pertains to }e/ re-asseSsment of the 4th

quarter of the year 2012 13, re-assessment u/s 32 ceuld be rnade

Wrthrn a perrod of 4 years from the date of filing of return u/s 26 of N -

- sub-section (l)of sectron 28 of the Act. Tt is not case of the
| Revenue that the dealer ﬁled return beyond the strpulated time. So,
“ it ean be sald that retUrn was ﬁled by the dealer in April, 2013. In

this snuatron the Commlssmner could rnake re-assessment within

. four years from 3 1/3/2013 as pr ovrded u/s 34 (1), as/amended vide:

| notlﬁcatlons dated 28/3/2013 & 30/3/2013.
1t. As per proviso avar]able u/s 34 the said period of four years
-shall stand extended to six years where the Comrn1ssxoner has

reason. to believe that tax was, not pard by reason of eoncealment

h ornlssron or faﬂure {0 diy éj‘@’“’e f:.UHY’t aterral p articulars on the part
' %

,\‘;}' (\%‘; ﬁ:%ln A e B

of _the person.

ALY Y ‘n. ; \x\;f :
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12. Here, the 'dealer w.'app:ezllantis stated to have claimed refund
but is said to have failed to fnrnish doenmen.ts in support of the
claim of refund as required w/s 9(1) of DVAT Act. It is not case of -
the Revenue that the Commissioner had reason to believe that tax
was not paid by reason of coneeahnent omlssmn or failure to
disclose fully matenal partmulais on the part of the dealer. In this
situation, the re-assessment could be made by the Cornmlssmner .
Assessing Anthority hferein within a'period of four years from
- 1/4/2013 ie. by 1/4/2017. Hereln the Assessing Authorlty, framed
re- assessment on 31/7/2020 Le. beyond the prescrlbed penod of”

R lnnnauon

| 130 In Shaila Enterprises Case\?(supfa),'.eur onVn Hon’ble High
 Court observed in para 17 that in the event of a remand ordered by
the Court or Appellate Tribunal, the fresh decision on remand Wwas
--requlred_ to be taken wnhm one year. Hon ble Court further |
observed that 1n the said case, neither fresh assessment order was
passed nor the order of refund was passed w1th1n one year of the

“date of the order of the OHA

In thls case, on’ the

. : B Al : . :'..;:.
assessment learned conns- LAY Al P '_ lant has malnly rehed on
dec:1s1on n Shaila ]Znterpnseg‘s sJ {eaﬂs"and submltted that in all'
o 'ﬁv%ﬁ%
S ‘Page8ofil - ,
_ ‘ o Appeal No. 196/ ATVAT/2020-21. -

/l.\u_j

Tt non for makmg of 1’3'. e




other cases cited by him, reliance was placed on the decision in

Shaila Enterprises case.

Undisputedly, in Shaila Enterprisés case (SLlpr_a), writ petition
was filed before the Hon’ble High Court u/s 226 of the
Constitution of India, \challenging the order dated 25/6/2013 passed

by the OHA. As noticed above, section 34(2) comes ‘info.

~ application in case of re-assessment on the basis of decision by the

Appellate Tribunal or Court. In that case, Hon’ble High Coutt
cfeaﬂy observed that in the event of remand ordered by the Court
or Appellate Tribunal, fresh decjsion on remand was required to be
taken within one year. mca:se, re-assessment had not been
required to be made by decmon of Appellate Tr1buna1 or Court.”
:F;amm Order -of re- -assessment was passed by the OHA with

spemﬁc dlrectlons for decision within 30 day’s time h‘om

| 25/6/2013 but 1o re-assessment order was passed by the Assessmg 1'

Authority. In the glven facts and mrcumstances Hon ble H1gh T

,'Court observed that the Assessmg Ofﬁcer did not reahse.

* of order dated 25/6/2013.

implication of his failure to pass fresh assessment orders in terms
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Court had set-aside the dema'nds in Shaila Enterprises case, on
account of failure of the VAT 0 io comply with the time bound
Codl. Lottt HR LAEAE.

| dzrecrzons of the OHA wue%fldabe{ﬁm#w-#@/demands wm@h—eﬂd&— |
raised far beyond the time perﬂzoa’ envzsaged for COmplez‘zon of the

fresh assessmem pi oceedmgs

'Herein,. the ordér of remand calﬁé to be passed on 177712017
and the Assessing Authority issued notice of default of re-
ass,esément -after about three yéars. The limitatién for pas’sing of
the assessﬁlent in terms of section 34(1) of DVAT Act was already
over by 1/4/2017. In the given situation, the notice of default
assessment dated 31/7/2020 can safely be said to have been framed
beyond the prescribed period of iimitati'on of four years, in view of “
provisions of sectiori; 34(1). However, we do not find any meritin .~

“the cdntention of leamed'couﬂsélfdr. th'e.appéllaht-that provision of
‘section 34(2)ﬂof DVAT Act come into application in this case.
Rather, the prowsmns of section 34(2) of DVAT Act come into

| apphcanon only in case of a demsmn by Appellate. 1r1buna1 or
Court, with direction for re-assessment, as observed by the

Hon’ble High Court in Shaila Enterprises’ case.
14,
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the notice of defaull assessment dated 31/7/2020 framed by the

Assessing Authorlty 1s set’ a81de |
15. File be conslgned to the record room. Cop?r of the order be.
supplied to both the partics as per rules. One copy be sent to the
concerned authority. Another _coﬁy ‘be displ’ayed‘:o'n the concerned

. website. -

Announced{ in open Court.
Date : 6/10/2021

| M h‘\(\w L
(Rakesh Bah) |
Member (A)

(N armder Kumar)
Member ()
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Appeal No. !%) Vf’rT)&@?m 9‘/ 310- . S | -Dated: 5’./110/,9,/'..

Copy to:-

(1)  VATO (Ward-#4 ) ~ (6) Dealer
(2) Second case file (7)  Guard File-
(3) Govt. Counsel . (8) AC(L&J)

(4) Secretary (Sales Tax Bar Association) -
(5). PS to Member (J) for uploading the judgment on the portal of

DVAT/GST, Delhi - through EDP branch o

9) Commlssmner (T&T)




