BEFORE DELHI VALUE ADDED TAX, APPELLATE TRIBUNAL DELHI
Sh. Narinder Kumar: Vlember (Judicial) & Sh. Rakesh Bali, Member {Administration)

Appeal No.: 133/2007
Date of order: 12-10-2021
M/s Khandelwal Steel & Timber '

553/2, Main Road,
Ch.irag-Deihi, New Delhi e Appellant
V. o

Commissioner of Trade & Taxes, Dethi ... .......Respondent

- Counsel representing the Appellant  : Sh. H. C. Bhati‘a |
Counsel representing the Revenue : Sh. S$.B.Jain

- JUDGMENT

1. Initially, the appellant company filed two app'eals bearjngrno&

133-134 challenging the order dated 16-04-2017, passed by Ld.
OHA, as the object"ions filed by dealer-appellant company were
disposed of as regérds notfce bf default assessment of Tax &
Ihterest and separa‘te'notice' of assessment of penalty, both
dated 07-03- 2007 challr_nged by way of said objectlons

2, The Assessing Authorlty made aforesald assessments on the

_ba5|srof survey conducted by Enforcement Branch on 23-08-

2006, which led to detection of variation in stock and cash, and-

also recovery of 23 loose papers which disclosed turnover

- worth Rs. 1,84,225/-,

3. Vide judgm-enft dated 29- 06 2018, this Tribunal dispo_sed' of

both the appeals nos, 133-134. However, the f;ietalé‘w
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4,

filed review application no. 6/ATVAT/18 while making
averment ; 7
“that the VATO erred in law in arbitrarily treating the
entire sales taxable @12.5%, whereas as per the record,
the bulk of transaction of the appellant relate to item
taxable @4% as s elvidént from the record of the
appellant and the details filed during the default
proceedings; that the assessment is th%, devoid of the
principag_h of bestl_ judgment asseésmhent and. the
assessment has been made arbitrarily based on surmises,
conjectures and is the result of whims and fancy of the
part of the VATO without any material to support the
samé."’- | | | |
Vide order dated 27-08-2021,we a”owed the pra.yer in the
review petition by observing that in view of the éubmission that
the ground no.2 (of ground of mﬁ filed before Learned
OHA) i.e. ground No.3 (of the ground of appeals filed before
the Tribunal), was agi’ca_t'éd before the Tribunal and the fact
that while deciding the appeals, thé sa_id ground » Was
mistakenly not adjudicated, so as to adjudicate the said ground
and for decision afreSh_ in appeal nb. 133/07, in view of

outcome on adjudication Of the saicl ground .

It may bc, clarified here that during hearmg

application, Leamed Counsel for the applicant had submltted in
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the review application that the other appeél No. 134, having
been filed only against the order of penalty, that review
application was not being pressed in respect of the said appeal.
That is how)appeal no. 133/07 is before us for hearing only for
the purposeh;ﬁf adjudication of the above said ground no. 3.
Arguments heard. File pe'r"used. | |

Ld. Counsel for the dealer-appellant has submitted that many
- transactions entered into by the a_ppe!'lant during the relevant
‘tax period, rélated to items taxable @4% , but the Asse-ssing'
Authority treated the entire sales as taxable at the rate of
12.5%. Fu'rfher, it has been submitted by the Ld. Counsel that |
while raising objections before the Joint Commissioner-ill, by
way of first appea!/objé(:i'}_‘é:ms, ,t_he dealer Vha_d pointed out
illegality in the notice of default assessments in tréating the
entire sales taxable at the rate of 12.5%, but this point was not
decided by the Learned OHA. | | |
Wekhave gone through the impughed order prassed by Ld. Joint
C'ommissioner—lll, vide which the bbjections filed by the dealer
were disposed of. We find that in the impughed orde_r, Ld. OHA
did not record any findings as regards the said objecfion that
the entire sales were subjected to?%axab!e at the rate of 12.5%

whereas, bulk of the transactions of the dealer relat items

- G
exigible to taxakye at the rate of @4%. ‘. 5
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10. Ld.-C.bunseI for the revenue does not dispute that the Ld. OHA
did not adjudicate the said obje'cti(jn raised by the dealer, even
though Ld. OHA accepted the objections on the point of taxto
the _extent that he reduced the default assessment from
Rs.40056/- to Rs. 38790/— .‘The fact remains that the Ld. OHA
did not adjudicate the above mentioned objection raised on
the point of rate of tax to Which sales were exigible. |

11. Inthe given mrcumstances the matter needs to be remanded to

| the Ld. OHA for adjud|cat|on of the above said ObJECtIOﬂ

- 12, Ld. Counsel for the Appellant submits that this point can be
.decided by this Tribunal, without rernanding the matrer, asitis

/ee/n a legal issue. |

13. Learned counsel for the Revenue rightly submits that the issue
is not only a legal issue. Had it been only a legal hissue, we
would have decided the same, but keeping in view that it was a
case of stock variation, and vide order dated 29—06—2018 this
Tribunal has already recorded finding that d'ealer-appellant'was
not able to explain the. varlatfons found dunng survey and
further that the appellant was not maintaining books of
accounts in the ordinary course of busmess, and that the return

| filed by the dealer could not be '.stated to be correct'.it can be
ascertalned only by the Learned OHA as to Wthh of the

rtems/goods were exrglble to tax at the rate of 12 5% or 4%
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14.

15.

16.

Date : 12/10/2021

Keeping in view that the issue invollv'ed is based on facts and
. .

law, we deem itAﬁt case to remand the matter to the Ld. OHA.
As a result, the matter is remanded to Ld. OHA, for

adjudication of objectton as available in ground No.2 of

'grounds of zi%}wa{ filed before Learned QHA, after providing

reasonable opportunity of being heard to the parties, and for

justa decision in accordance with law, on the point of

-assessment of tax and interest.

Parties to appear before Ld. OHA on 28.10.2021.

Copy of the order be supplied to both the parties as per
rules. One copy be sent to the concerned authority. Another

copy be displayed on the concerned website.

Announced in open Court.
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(Rakesh Bali) | [N arinder Kumar)

Member (A) - | Member (J)
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Appeal No. 123 (A 9o 7*/ (399 - 99 Dated: 1712/

Copy to:-

(1) VATO (Ward- ) " (6) Dealer

(2)  Second case file (7)  Quard File
(3) -Govt. Counsel : (8) ACL&I)

(4) . Secretary (Sales Tax Bar Association)
(5).  PS to Member (J) for uploading the judgment on the portal of

DVAT/GST, Delhi - through EDP branch., -

(9). Commissioner (T&T)
REGISTRAR




