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o e Appellant
Commissidﬁ_er of Trade & .Taxes;']je].h:i. -
| J Respondent
Counsel representing the Appellant Sh. Vineet Bhatia
Counsel representing the Revenue Sh. P. Tara
JUDGMENT

- Appellant is a dealer registefedw’ith 'Departifnent of Trade and
Taxes, vide TIN NO, 07'560222294- The dealer has challenged order -
| dated 07/06/ 18 pa,ssed by Ld OHA Vide 1mpugned order Ld. OHA :

| upheld the notlces of defa,ult qssessmem of t’lX interest and penalty

issued by the Assessing Authority on 05/07/12.

 Assessing Au’thority issued notices og,%],gﬂjijj‘jt'i aqsessment in

1espect of tax perlod Aprll May & June 20” 10 :

\o'bservmg in

£

the manner as:- B
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“April 2009-10:- Du_rifigf the course of a‘ud.it,.books of accounts of the
dealer for the period 2009-10 were checked and it has been observed that
the company has ﬁlade ﬁurchases of DEBP Licenoe amounting {o
Rs.13,06,936/- and lhas claimed ihput tax credit of Rs.52,277/- vide
invoices No. 303 dt. 08.04.09, 624 dt.10.04.09 and 632 dt. 22.04.09 on
the pmchases of DLPB Llcenoes

.May '2009-10:h -Durmg the course of ai:td_it, :.‘bo'oks of accounts of the

dealer for the périod‘l\/‘[ay 2009-10 were checked and it has been observed

“that the company has made purchases of DEBP Licence amounting to

Rs.8,61,710/- and has claimed input tax credit of Rs.34,468/- vide
invoices No. 471 di. 19.05.09, 325 dt.21.05.09 and 26 dt. 21.05.09 on the
purchases of DEPB Licences. |

June 2009-10 :- During the course of audit, books of accounts of the
dealer for the period June 2009-10 weré:'checked and it has been observed
that the company has made puroha_s_es of DEBP 'Lioence amounting. to ‘
Rs.10,87,386/- and has claimed input tax credit of Rs.43 '4'95/~ vide
invoices No. 332 dt, 05.06.09 on ihe purohascs of DEPB Licences.” |

: Hfowc—:ver as per the details given by the dealer the DEPB Licerices were

used in Delhi by the dealm for paying custom duty. As per seci1on.9(1) of
DVAT Act 2004, the dealer who is registered or is required to be

 registered under this - Act shall be entitled to a tax eredit in respect of the

turnover of the purchases Ochrring'during the tax period it the course of

~activities as a dealer and the goods are to be used by him d1rectly or

!

1nd1rect1y for the purpose of makmg-

a) Sales Wh1ch are llable to tax u/s 3 of 1hls A

b) Saleg WhICh are not 11ab]e 1o tax undel seotlo 'of th1s Act. The

phraseology d1rec:t1y or mdn sctly ref to lwo Situations, ;'ﬁrst is that

the goods are sold as such thout any. change in the1r propemes ,
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or”Shape or form, That would be pure tl‘adin_g. in those gdods. In the
seconci situation, g_oodé arc used as raw material in the manufacture
of goods. Here the word indirectly also 'refers to the Capital Goods
because they afe used in making of the -goods and thercfore, are
indirectly used for maﬂufacturing ahd sale. The word indirectly can
not be given a Widé connotation because it will defeat the very
purpose of allowing' tax credit on every purchase made by the
dealer for official and personal use because ' indirectly every
purchase would be used for sale. MOréover, DEPB Licences by no
stretch of im_agiﬁati'on*can be termed as capitai goods and theréf_ofe,
can not be tﬁken to have been used indirecﬂy The dealer did not |

purchase DEPB Llcences for makmg direct or inditect sale, but

only with the intention to use 1t to pay custom duty

3. Accordmgly, the dealer was he]d not entltled to cleum Input Tax

~ Credit on purchase of DEPB L1cences and ‘therefore mput tax credit

of RS. 52,277/-, RS.3_4,468/~ & Rs. 43,495-_/— for the months of April,
“May & June 2009 respectively were disallowed. Resultant tax
deﬁciency attracted interest 15% p.a ws 42 of DVA_T Act, 2004”,

The dealer was 'cfl_i_re:c_t'ed t0 pay the '-fol_lowing: amount

and fumnish details of such payment in Form DVAT-27A along with

- proof of paym_ent to the under31gned on ot bcfore 06-09- 2012 for the

S w\w_:' |

followmg 1ax perlod
,Taxl Per_ib_d_ B o
Tax
| Apr112009 10 | 52277
- ]\/[ay 200910 | 34468
- B \sh, o Pagesof7 .
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4.

"~ June-2009-10 434951 19126 62621

It may be mentioned here that the Assessing Authority also

| imposed penalty u/s 86(12) read with section 33 of DVAT Act, in

respect of these three quarters.

Feeling aggrieved by the r]otices of default assessment, the deeler

i ]ed objections before Ld. OHA u/s 74(1) of DVAT Act. Ld.

OHA drsallowed lhe Ob_] eetlons by obsewmg in the manner as:

“The main ground or ob]ectlon of the dealer is that the VATO
Audit has no JLH‘lSdlCthI‘l under the prov151o11s of the DVAT Act to
frame the notice of default assessment of tax, interest and penalty
and only the VAT O of the concerned werd eould frame the notice

of default assessment of tax interest and penalty.
In the context the provisions of section 58 of DVAT Act is relevant
‘whichis as under: |
(1) The Commissioner may serve on any person in the prescribed

manner-a- notlce mformmg him that an audit of his business

affairs . shall be performed and where applicable, that an

L assessment aIready oonoluded under ﬂ‘llS Act may be reopened
Singe, po’wers of Commiss’ioner)to_'all the VATOS in_eluding
o VATO Audit-Therefore- in view of the aforesaid provisi-ons the
~ contention of the objector dealer that VATO Audit has no

JumsdIetron 18 1101 correct.

Further, Rule 54(3') of DVAT ﬁréé ssays that the

: authorrty deciding the objeetlon shdll not

ny he.ar 'ing, allow

‘the objeotor to argue or present aﬁ\y ﬂgro ] of objectlon not
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spemﬁed in. 1he Obj@Cthll unless the authorliy 1S satlsﬁed that
~omission of that ground the1e ﬂom was  not wilful or
umeasonabl_e. ”1he1e[o1_e, arguments/ documents which were not
specified in the g:round of objection were not allowed and

' con‘sidered.'

_Based on the above the eontentmn of the objector/dealel cannot
" be held tenable Thus, on the ba51s of facts of the case, the
| .110’[106 of default assessment of tax and interest u/s 32 and notice
of default assessment of penalty w/s 33.of the DVAT Act for the
tax period Aprﬂ, May & June 2009'_d:ated.05/07/2012 is hereby

- upheld and objection 'application is disallowed.”

S. Arguments heard. Tile perused.

6. Inthe course of argum'ents, Ld. Counsel for the dealer-appellant
~has relied on decisio.ns'in J.agriti Plastic Ltd., v. Commissioner of
| Tlade & Taxes (ST APPL 5/2015) decided on 1/]0/2015 by our own |

I—Ion ble H 1gh Court and submmed that since Hon ble High Court has

held that the credit of mput tax paid of DEPB semps cannot be denied

to the assessee, the dealer- “appellant was also entitled to ITC, which
the revenue wrongly demed Vlde the Impugned assessment and rather
| ,wentql_l wrong in levymg of penalty on the_ dealer — appellant for the
said tax period.' Ld.. Coﬁnsel'for th_e.ap.:pellaafhas submitted that this
is a legal gmu_nd;;whieh-is-beihg-put-forth befere the Tribunal even -
- though neither-‘l?aised befofe'Ld OHAnOf*adjﬁdieated there. 'The
. eomenuon is tha‘t the nouee of default assessment,af $aX,.. mterest and
penalty deserves to be set aside. /i
| e

‘ﬁ\\\e o ¥ AL Page50f7 | N
g . Appeal No.171-176/ATVAT/2018-19




7, In Jagriti Plastic_Ltd ’S case (supra), the question before Hon’ble
Ihgh Court was as to Whether DEPB sor 1ps are goods for the purpose
of DVAT Act.  There was 1no- serious context by the revenue that
DEPB are indeed goods. IMon’ble High Court also referred to well
settled law on this point in Vikas Sales Corp. v. CCT(1996) 4 SCC
and Yash Over seas v. CST & Ors. (2008) 17 VST 182 (SC), whereirr}
up to 3 lst March 2010 Section 9 ( 1) of DVAT Actread as under

"'9 Tax c;tedrt
(1) Subject  to. eub-sectron ) of thrs sectron and such eondrtrons
| restrictions and limitations as may be prescribed, a dealer who s
reglstered or is requrred to be registered under this Act shall be entitled to
a ta{c credit in respeet of the- turmover of purChases occurri.ng‘- during the
tax period where the purchase- arises in the course of his 'aetivities as a
e dealer and the goods are to be used by him directly or mdlrectly for the
purpose of makmg - | '
(a) sales which are liable to tax under section 3.o0f this Act; or
(b) sales which are not liable to tax under section 7 of this Act.
Explanation.- Sales which are not liable to tax under section 7 of this Act
involve exports from Delhl whether to othel States or Union terrltorles or

;' to foretgn countries."
| 8 Whrle referrmg to the provrsrons of Seetlon 9(1) and the settled
]aw Hon’ble Hrgh- Court observed that ITC can be clarmed in respeet

of the tumover of the purchases arrsmg in the course of actrvrtres of

" the assesse as a dealer

gh @pﬁrt further

ry: that assessee

9. I11 Jagriti Plastic Ltd. case (supra) Hd’fi bl’é

observed that in order to aV'ul ITC it is not nec

o
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" have to be dealers in DEPB scrips used 'i‘n -paﬁnent of custom duty on
" the imported goods in which they were dealing. Consequently, the

demands created in those matters, were held unsustainable in law.

10. In the 'eo'urse of afguments,' Ld. Counsel for t_he appellant has
not disputed that the deeision in .-:Iagriti Plastic Ltd.’s case (supra) is
applicable in case of 'pﬁrehas'e' of DEPB scrip's; which are covered by
| deﬂnitioh ‘_of goods, | . |

11. Inview of the decision in Jagriti Plastic Ltd., case, the notices of
default asseséfneht of tax, .interest and penalty issued by the assessing
ofﬁcer in respect of the tax perlod Aprﬂ May & June 2009-10

deserve to be set a51de

12. Consequently all th.ese appeals are al.lowed and the notices of
default assessment of tax, interest and penalty epheld by the Ld. OHA
_Vide' impugned order, are set-aside. e |

13.  Copy of the order be supphed to both the parties as per rules.
| One copy be sent to the concerned authomy Another copy be

'dlsplayed on, the conecrned WebSIte
| Anﬂeﬁnced _i11=operi COL;:ft.

Date : 29/10/2021

h
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- (Rakesh Bali) | (Narinder Kumar)
Member (A) Member (J)
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" REGISTRAR

Dated: 2 W2y

Copy to -

(1) VATO (Ward-#¢) - (6) Dealer

(2) Second case file = (7). Guard File
. (3)  Govt. Counsel o (8) AC(L&J)
“(4)  Secretary (Sales Tax Bar Asgociation) -

(5). PS to Member (J) for uploading the Judgment on the poml of |
.. 'DVAT/GST, Delhi - through ]ZDP branch. - R

Commlssmner (T&T) o




