- BEFORE DELHI VALUE ADDED TAX,-APPELLATE TRIBUNAL DEILHI
Sh. Narinder Kumar, Member (Judicial) & Sh. Rakesh Bali, Member (Administrative)

Appeal No : 189-190/ATVAT/2018

Date of Decision : 27/10/2021

M/s. K.V. Coﬁstruction,
26, Pocket-1I, Sector 3,

Rohini, Delhi — 110085. | e, - Appellant
v - ‘
Commiéﬁoner of Tra,de &..Taxes, Delhi -~ ......... .. Respondent
Counsel répr;senting the Appellant  : Sh S.P. Gogia.
Counsel representing the Reyenue - ¢ Ms. Suman Kapoor.
JUDGMENT

1. Appellant, a proprietorship concern, stands registered with the
Department of Trade & Taxes, Delhi, vide Tin No.
07142013048, Tt is engaged in the busmess of work comract

~ and trading of packing _matemal.

2. Dealer has challenge_d' order dated 18/7/2018 p_aSsedby learned
 Objection Hearing Authority (OHA) - VATO Ward-112 (SpL
| Zone), Whereby the dealer has b@ dlrecrted to pay a sum of Rs.
25,748/~ ie. Rs. 13,499/- t@i;\byar addft;émal tax and Rs.
12,249/- towards interest, as reg%i;rds 1 R quafter of the year 2012.
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The dealer — appellant filed objections before learned OHA

- challenging notice of default assessment of tax and interest,

vide which Assessing Authority — VATO (ward-63) directed the
assessee — dealer to deposit a sum of Rs. 62,447/~ on the

folllovifing grounds —

“Whereas upon being satisfied that the dealer has a liability to pay

tax and interest on the basis of mismatch between the data filed
online in Annexure-2A with the Annexure 2B filed by the selling
dealers, notice of defaﬁl_t as'séss_ment;of tax and interest-_u/.s 32 was
issued in form DVAT 24 bearing Ref, No. 150010142142 dated
15/5/2014 for the tax period 1% quarter 2012 _ 13,

As the buyer/sellers have thereafter revised their online 2A/2B data
“and in view of the changéd position, T am reviewing'the assessment
order bearing Ref. No. 150010142142, dated 15/5/2014, suo-motu,
in exercise of the powers conferred by virtue of section 74B(5) of

Detlhi Value Added Tax Act, 2004”

Vide sepa;ratc notice df ass-eSSmen_t u/$_33 of DVAT Act, issued
onr 7/6/2014, ASSessiﬁg Aﬁfhbrity hﬁpdsed penalty to the tune
of Rs. 49,832/- on the dealer — -appéllant,‘ -Oﬁ the ground of
violation of provisions of section 86(10) of DVAT Act. |

Assessee — dealer" also chaﬂenged this second mentioned notice

u/s 33 of DVAT Act, by filing obj ect1011§ u/g;74 of DVAT Act.
5N

Thereupon Learmned OHA, V1d@f fﬂ%’ﬁ‘ﬂeaw ;gj

order dated
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directed the dealer — objector to pay a sum of Rsy 13,499/ by

way of penalfy u/s 8!6'( 1'0) of DVAT Act.

The dealér challenged the notices of default assessment of tax

“and interés_f and assessment of penalty by'ﬁl'ing objections u/s

74 of DVAT Act. Vide impugned order, learned OHA disposed

of objections.

‘Feeling diss_aﬁsﬁed with both the impugned orders passed by

learned OHA, déal__er — appellant has filed these two appeals.

Vide order dated 1/11/2019 passed by this Tribunal, while

disposing of application u/s 76(4) of DVAT Act, dealer —
appellant ‘-W‘a's directed to "'deposi_t 10% of the disputed amount of

‘tax and interest within 30 days. Compliance with the said order
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the dealer during objection procecgiﬁg |

was made, as finds mentioned m order dated 27/ 11/20109.

Arguments heard. File perused.

| L_eaméd ¢0unsel for the appellant has submitted that’ vide

impugned order the learncd OHA observed that purchases

worth Rs. 1,07,995/- were not verified and as such levied tax @

12.5% with interest and also imposed pén'a]ty u/'s 86(1 0) of the

Act, but learned OHA did not consider the invoices filed by
aﬂd that had the

learned OHA considered all those inivoi e Would have not
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found any mismatch in 2A and 2B, pertaining to the 1% quarter

of 2012,

We find that in the impugned order, learned OHA observed that
purchases worth Rs. 1,07,995/- were not verified, but, the
learned OHA nowhere specified as to on what basis he recorded
this finding. Had the learmed OHA,speeiﬁed the reason/ factor
which led to the finding regarding non-verification of the
purchases worth this .amount .we could proceed to consider
legahty or illegality in the order Smee the 1mpugned order
does not eomamed any reason for amvmg at thls ﬁndmg
regardmg non verification of purchases worth Rs. 1 ,07,995/-,

‘is difficult to adjud1cate the dlspute i.e. if still there was

mismatch in the two 1ep01ts ie 2A & 2B

In the course of arguments, learned counsel for the Revenue has
submitted that aetua,lly purchases worth Rs. 1,07,995/- could not
be verified because of difference in Tin number(s), as depicted -

in '_2B submitted by the selling dealers. Learned counsel,

. however,*candidly admitied that this fact / r,easbli does not find

13.

m

mentioned in the impugned oi'd_er._ |

In the given situation, we have no optllon but to order for
# T§ .rjf

remand of the matter to the ]eamed OI;Tﬁﬁfor deeﬁ;on afresh as
f - 5,%

i % fl
regards the verification / non verlﬁe%ﬁlon‘* . purchases worth

. 2 . ,a;
(,\@1 4 R - .

Rs. 1,07, 995/— and on the point of f"zi‘ax w Yand penalty,
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giving reasons, after hearing both the parties in accordance with

law.

14. As a result, these appeals are disposed of and matter is
remanded to the learned OHA for decision afresh as regards the
verification [ non verification of purchaseé ;2\}0rt11 Rs. 1,07,995/-,
aﬂd' on the point of taxg. _in_tereét and penalty, giving reasoﬁs,
_after hearing bo-fh the parties in _aclccirdahce with_law... Parties to

appear before learned OITA on 11/ 1.1/202_1. |

15. File be cOnsigned_ to the record room. Copy of the_drdei* be
supplied to both the parties as per rules. One copy be sent to the
concerned "authority. Another copy be displayed on the

concerned website.

4

Announced in open Court.

Date : 27/10/2021

\

AW
- (Rakesh Bal)
 Member (A) . S Member;(J)
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- Copy to:-

(1) VATO (Ward— ne) . (6) Dealer
(2)  Second case file (7) - Guard File
(3)  Govt. Counsel (8) ACL&Y

Secretary (Sales Tax Bar Association)
PS to Member (J) for uploading the judgment on n the portal of
DVAT/GST, Dethi - through EDP branch,

REGISTRAR




