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BEFORE DELHI VALUE ADDED TAX, APPELLATE TRIBUNAL DELHI
Sh. Narinder Kumar, Member (Judicial) & Sh. Rakesh Bali, Member (Administrative)'

R. No. 240/ATVAT/2021
Date of Decision ; 11/11/2021

M/s. R.K. Overseas,
190, 3" Floor, Jor Bagh,

New Delhi —110030. iievo. Applicant
V. -
Commissioner of Trade &Taxes, Dethi. ... . Respondent
Counsel repres-en‘ting the Appellant - : Sh. Varun Nischal.
Counsel representing the Revenue : Sh.P. Tara.

- ORDER

‘1. Present app'lication has been filed by the dealer for review of
judgmeht dated 26/7/2021, paésé:d by_this Tribunal in appeals
No. 144 to 157/ATVAT/2018 filed by the petitioner — applicant.
Vide said judgment, the api)eal_s were dismissed théreby
upholding impugned orders dated 19/ 1/2018 passed by learned

'- Objection Hearing Authority - Speciaﬂ Comm"ss-ioerJI. Tt may .

Judgmem has been memloned as 25%(7/20

’;‘\.r’
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26/7/2021.

The appeals pertained to the tax period 2009-10 Le. 2" gtr. of

2009; and the months of Oct.; 2009 to March, 2010.

Appellant-applicant is enga_ged in the trade of aufo’ parts,
accessories, lubricants and tyres ¢te. It was registered vide Tin

No. 0748_0362988,- under DVAT Act.

Audit of'_ the ‘appellant is stated to have been conducted in
respect of the financial year 2009-10. On the basis of audit,
seven notices of default assessments were issued to the

appelllant, which led to levy of tax, interest and penalty.

Dealer had filed objections before Learned OHA u/s 74 of Delhi
Value Added Tax Act (here-in-after referred to as the Act),
against notices of default assessment of tax, interest and penalty

framed by the _Assessing Officer, in respect of fdllowing seven

quarters:
S.No. | Tax Period “TAmount (in Rs.) under DVAT|
- Act o |
o | T ax & Interest | Penalty
1. | 2%Qtr. 2009-10 54.43,098/- | 44,12,996/-
2. |Oct,2009 | 14,85,761/-|
3. [Nov., 2009 14/-] 22,41,704/- |
4. |Dec., 2009 434/-] 16,48,649/-
5. |Jan, 2010 - 46,040/-
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6.

6. | Feb.,, 2010 10,85,920/- '9,27,351/—'
7. {March, 2010 14,93,591/-| 12,89,101/-

At the time of final arguments on appeal, only the following

argument was advanced by learned counsel f{or the appellant:

“I'hat this is a case where no permission in the form of DVAT-50
was issued by the Commissioner, to the Audit Officer to make
assessment as regards tax, in_terest. on the basis of audit, and since
the ilnpugned assessment is without any ju.risdicﬁon,l the impugned
orders passed by the learned OHA affirming the assessment of fax,

interest and imposition of penalty deserve to be set-aside.”

In the appeals, to suppbrt his above contention, learned éounsel
had plétced reliance on decision in H.G. International vs. The
Commissioner of Trade and Taxes, Delhi, ST.APPL. No.
63/2014 decided on 16/8/2017 by our 6wn Hon’ble High Court,
provisions of Section 58 of DVAT Act, 2004 and rule 65 (3) of
DVAT Rules, 2005. | |

While dealing with the above sole contention advanced by

1carhed counsel for the appellant, in para no. 9 of the judgment,

- we observed in the manner as:

1S
\i\ 1

“Tt may be mentioned here that on merits, learned counsel for the

appellant has not advanced any argument:In Other words, in the

course of arguments, the facts which Jed to.as @ss'.,?;,é?pt as regards

tax, interest and penalty vide impuned rs haye not been
’ ' ’ i § A -
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challenged before us”. . h
,ﬂ/’ oy /A,,_g_./f,:ob 5!’{: o et

“As regards DVAT -50, only for ready reference it is pertinent to
mention here that same is a document in proof of grant of anthority
to the person specified therein to exercise powers under Chapter X

of the Act.

It may be mentioned here that appellant has not argued before us
that the 'Officer, who conducted the Audit, had no power to
conduct audit or to investigate under Chapter X. Therefore, We
need not go into the question, if the authorization letter in form
DVAT 50 is required to be cartied for the purposes of audit at the
office premises of the dealer or at the office premises of the

department also.

On the point of jurisdiction to make assessment, by the Officer,
who conducted the'au.dit, learned counsel fr the Revenue has
submitted that the concerned Officer being a Value Added Tax
Officer, had the jurisdiction to make assessment, and as such the
assessments as regards tax, interest and imposition of penalty have

been rightly upheld by the Learned OHA.

As regards DVAT-50, same is required to be issued by the
Ct)mmissionér, to the Audit Officer to exercise powers. under
Chapter X. This Chapter contains pro_visidns pertaining to audit,

invéstigation and enforcement. Sub-section (4) of Section 58

empowers the Commissioner either fo -

a. confirm the assessment under revic\y

\ﬁ ' ~ Page 40116
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- b. to issue a notice of assessment or re-assessment of the

amount of tax, interest and penalty pursuaﬁt to sectiogs 32
and 33 of the Act, where the Connﬁissioner has considered
the return, the evidence furnished with the returns, Jf any,
the evidence acquired in the course of the audit, if dlly, or

any information otherwise available to him.

In H.G. Intemational’s case (supra), following question of Taw was

framed by Hon’ble High Court: -

“The only question of law framed by the order dated 4" August,
2016 is “whether the VATO (Audit) can pass an assessment order
in terms of the Delhi Value Added Tax Act, 20047”

| (In that case, at no stage of proceedings before the VATO, the
P . _ .

OHA, or the Appellate Tribunal, the Appellant raised the issue
regarding the jurisdiction of the VATO (Audit) to pass the default
assessment order. However, Hon’ble Court permitted the

Appellant to raise this question since it went to the root of the

' ma‘tter)

o .
?5:‘\‘_ ryﬂ@é{ ng/’l/wé’w"

The questm]}/ was answered in the affirmative, 1 e. in favour of

A

the Departmcnt and against the Assessee

T LA

The Appellant was engaged in the busmess of 1rad1ng in auto

P

parts, tyres and the lubricant oil. The Appellant's claim of input

- tax credit was rejected issued by the Value Agded Tax Officer

ND. 2'40/ATVAT/2021
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resulting in creation of demand and imposition of penalty. After

the OHA upheld the orders of default assessment and interest

and peiialty. The Appellant approached the Appellate Tribunal,

which, by the impugned order, dismissed the appeal. The thrust

"/A,M..ézub

of the arguments of the Appellant /Was that the person who

conducted the audit could not liilnselﬂild{e the assessment. In

that case, Hon’ble High Court observed as under:

-
|1' i

“Section 58 (4) states that ‘the Commissioner shall, after

consideljirig the return, the evidence furnished with the returris, if
any, the evidence acquired in the course of audit, if any, or any
information otherwise available to him, either confirm the
assessment under review or serve a notice of the assessment or re-
asséssmént of the amount of tax, interest and penalty pursuant to

Sections 32 and 33 of the DVAT Act.

Therefore, Section 58 (4) itself contemplates the auditor carrying
out an assessment or re-assessment as the case may be, in terms- of

Sections 32 and 33 of the DVAT Act.

The powers under Section 58 can be delegated by the

Commissioner to named officers in terms: of Section 66~ (1} read -~

with Section 68 of the DVAT Act.

In that case, at the relevant time, when the audit of the Appellant

took place, there was an Qrder ‘d.ated 31st October 2005 issued by

the Commissioner,*VAT under Section 68 o_f thc DVAT Act read




- In Vi.ew of the decision in H.G.. Internati

Rules) delegating his powers under various provisions of the
DVAT Act to an officer of a particular designation. Therein,
Hon’ble High Court observed that said order dated 31st October
2005 issued by the Commissiéner, VAT under Section 68 of the
DVAT Act read with Rule 48 of the Delhi Value Added Tax
Rules, 2005 (DVAT Rules') was an order validly issued and was

not sﬁbject matter of challenge in those proceedings”.

In view of the above order’ aated 31“ October 2005. Hon’ble High -
Court further observed that the .impugned orders of defﬁult

© assessment of tax, interest and penalty issued by the VATO
(Audit) were validly issued and. within his powers and jurisdiction
in terms of Section 58 (1) read with Section 58 (4), and Section 66
r_ead. with Section 68 of the DVAT Act.”

Present case pertains to assessment for the year 2009-2010.

Here, in the course of arguments in the appeals, learned counsel
for the appellant did not dispute that the aforesaid order dated
31st October 2005 was applicable at the time audit was

~ conducted and reassessment was made by VATO (Audit) on the

basis of evidence collected during audit. Learned counsel for
appellant did not submit at the time of arguments in appeals that
any -order subsequently passed by the Commissioner was

applicable during the period VATO (Audit) conducted the audit

and then made reassessment.

Gi al’ whlch
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11,
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upheld the validity of order dated 31* October 2005, in force at
the relevant time, we chd not find any mer 11 in the contention of
learned counsel for the appellant that 1n the year 2009- 10,

VATO (Audit) had no power to make re-—assessment or to act as

Assessing Officer under DVAT Act.

In the course’ of arguments in the appeals, when we drew

attention of learned counsel for the appellant to the question of

law framed in H.G. International case (supra)-which was cited

by him- and that the said quesﬁon was answered by the Hon’ble
High Court in affirmative i.e. in favour of the department and

against the assessee, on]y at that moment leamed counsel for the

‘appellant candldly admmed that the ‘question framed ‘therein

was decided against the assessee, and further that HG
International’s case did not support the contention raised by

him.

In view of the above discussion and findings that dﬁriﬂg the

| relevant perio'd i.e. year 2009-2010, VATO (Audit) had the

jurisdicﬁon even to make rea_sse'ssment as regards tax, interest
and éxérci.se powers in this regard and for imposition of penalty,
we observed that all the 14 appeals deserved to be dismissed.
The impugned orders passed by Leamned Objection Hearing
' d7'by  VATO were

Authority affirming the orders pas

}/“\

accordingly upheld and all the 14 app’eals d1sm1ssed
r i g

‘W“ i
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Regulation 24 of Delhi VAT (Appellate Tribunal) Regulations,

2005, which pertains to review of order, reads as under —

(i)

(if)

(i)

(iv)

| opposﬂe party to enable hlm to appea

- the 0rde1 a review. of whlch is applj

'Sﬁbject to the provisions contained.in_subfsect_ion (2) of section 76
of the Act an.d the rules made there under, any person considering
himself aggrieved by ‘an order of the Tribunal and who, from the
discovery of new and important matter or evidence which after the
exercise of due diligence, was not within his knowledge or could .

not be produced by him at the time when the order was made, or

‘on account of some mistake or error apparent on the face of the

record or for any other sufficient reason, desires to obtain a review
of the order made against him, may apply for a review of the order -

within Sixty days.from the date of service of the order:

Provided that the Tribunal may af any time, review the order

~ passed by it suo motu also for reasons to be recorded by it in

writing.

Where it appears to the Tribunal that there is no sufficient ground

for review, it shall reject the application.

Where the Tribunial is of opinion that the application for review

should be granted, it shall grant the same:

PROVIDED that-

no such application shall be granted without previous notice to the

d be heard in support of

b
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{(v) no such aplalication shall be granted on the ground of discovery of
new matter or evidence which the applicant alleges was not within
his knowledge, or could not be adduced by him when the order

was made, without strict proof of such allegation.

In thié review-application, learned counsel for the applicant has
submitted that feéently. the applicant sought information from:
the Revenue under Right to Information Act, and reply received
has disclosed the name of VATO of Ward No. 41 during the
relevant peribd., in which the business premises of the applicant
fs situatéd. The contention is that VATO (Aﬁdit) ‘had no

jurisdiction to make assessment.

When We have enquired from counsel for applicant as to when
this information was sought by the dealer under RTI Act, the
answer is that it was sought recénﬂ.y i.e. vide application dat.ed
2/8/2021. Counsel for the applicant admits that this mformation
was sought subsequents to the disposal of th'e appeals by this

Tribl.mal.

In view of this fact, counsel for the Reve_:nﬁe has referred to
Regulation 24 of Delhi VAT (Appellate Tribunal) Regulations,
12005 and rightly contended that such information could be

sought by the dealer-applicant even earlier at the time of filing

of objections before learned OHAzBut no j ustification has been

w0

put forth by the .dealer-applical%f as |
%

thy the dealer did not
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seek .any such information earlier for its production for

_conSideration by Learned OHA, dui“ing pendency of objections,

and then before the Tribunal during pendency of appeals.

Consequently, learned counsel for Revenue has rightly

| subnntted that dealer- apphca.nt cannot rely on this documem-

'collected by the dealer after disposal of the appeals.

As regards powers of VATO (Audit) to make assessment,
learned counsel for the revenue has referred to provisions' of
section 58 of DVAT Act and submitted that section 58 is a Code
in itself, which e-m_poWers the VATO to conduct audit and frame
assessment or re-assessment as well; that Commissioner has
already delegated powers under section 68 of the Act, and
fur_thér that the judgment delivered by this Tribunal does not
suffer from any mistake or error apparent on record in this

regard,

Having regald to the order dated 31St of October, 2005 1ssued by

the Commlssmner which was admlttedly in force at the relevant

time, when we found no merit in the contention on behalf of the
appellants that in the year 2009-10, VATO (Audit) had no
power to make re—asseésment or to act as Assessing Officer

under DVAT Act, we do not find that our Judgmem in this
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Learned counsel for the applicant has submitted that

observations made by us in para 11 of the judgment delivered

while disposing of appeals is diametrically contradictory to

observations made by us in para 6 of the judgment.

On the other hand, leamed- counsel for Revenue has rightly
submitied that the observatlons made by the Trlbunal in the said

two palagraphs are not diametrically cont1ad1ct01y to each

other.

- 15,

When in para 11 we observed that it was not argued before us
on behalf of the appellant that the Officer, who"conducted' the
Audit had no power to conduét audit or to investigate, this
observation was only as regards AUDIT OR INVESTIGATION
parté of the Chapter X of the Act, whereas in para 6 we
specified that the only argument advanced | pertained fo
ASSESSMENT part of said Chapter X So there is no merit in

the contention raised by the counsel for the apphcant

While refenmg to observauons made by us in para 20 of the

Judgment learned counsel for applicant has submitted that

decisions are binding even when given subsequent to a decision,

learned counsel for the Revenue has confl

and that the said observations made by the Tribunal is wrong.

As regards decision in M/s Prakash Trading-€os ésa (supra),

h{ Page 12 of 16
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~decision by the Tribunal is not binding on the same Tribunal,

Case M/s Prakash Trading Co. (Supra), pertained to fax period
March 2011-12 and there it was found that DVAT 50 was
issued by the depaﬂment only after 23.9.2014, whereas the
assessment was framed by VATO (Audit) 01131.12.2013. o

~ Herein, audit was conducted in respect of financial year 2009-

10, when order dated 31.10.2005 issued by Commissioner, VAT
under section 68 of the Act read with Ru'Ie_: 48 of DVAT Rul'es',

20-0-_’3 was admittedly in force.

Furthermore decision by the Hon’ble High Court in H.G.
International case, is binding on this Tribunal in the given facts
and circumstances, as the same upheld validity of order dt.
31.10.2005 issued by the Commissicner aﬁd the impugned

orders of assessment of tax, interest and penalty issued by

VATO (A_udit) were also held to have been validly issﬂed, and

within his powers and jurisdiction in terms of section 58 (1)

read with Section 58(4), and section 66 read with Section 68 of

the Act.

As regards decision in Capri Bathaid’s case (supra), learned

‘counsel for Revenue has rightly contended that therein

- provisions of sccuon 58 of DVAT Act were not under

L

L\\\\ |

conmdemﬁon whercas in the case at hand ‘ VlSlOllS of sectlon
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58 of the Act were considered by us while dealing with the only

argument advanced on behalf of the appellant.

Even otherwise, as per the contention raised by the learned
counsel for the apphcant this Tribunal has recorded a wrong

ﬁndmg whlle referring to the demsmns in M/s Prakash Trading

& Caprl Bathaid cases. In this 1egard 1t may be menuoned here

that no review application lies on the ground that findings

recorded By Tribunal are wrong,

In the course of arguments, learned counsel for applicant admits
that there was neither any reference to the provisions of section
58 of the Act nor the said provision was under consideration in

the decision in Capri’s case.

In reply, however, learned counsel for applicant submits that

the chart available in Capti’s case (supra) is not complete chart.

Having regard to the chart as available in para 26 of decisidn_ in
Capri’s case, it cannot be said that any error in this. régard
occurred in adjudication of the matter in view of 'provisions of
section 58 of the Act and decision in H.G. -111témati_ohal’-s case,

while considering thé-argum;ent advanced before us on behalf of

the appéllant.

Last of all Ledmed counsel for the appheCantf s‘cori{é'hded that

'\\f
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17.

o

even if only one argument was advanced on behalf of the

appellants in the appeal the Tribunal should have, of its own

considered the grounds put forth in paras 18 to 22 and 23 to 30

of the memorandum of appeal, while deciding the appeals.

It may be mentioned here that the appeals were argued before

" us, on behalf of the appellant, by Shri Arif Ahmad Khan, Adv.

Present review application has been filed and argued by the
other counsel. In the course of arguments, initially it was sought
to be contended that the counsel for the appellant had put fonh
another submission during arguments on appeal, but when we
asked the piesent counsel for filing of an affidavit by the
concerned counsel  in this regard, ultimately counsel
représen‘ting the applicant, did not put forth submission that any

other argument was raised in the appeal. We emphasize that no

“other ground as available in paras 18 to 30 of the memorandum

of appeals was pressed before us at the time of arguments in
appeals. |

In this regard, learned counsei for the Revenue hag rightly

submitted that wher no other ground was pressed by counsel for

the appellant, while addressing arguments, the Tribunal did not

fall in error in not considering the same,

No other argument has been advanced this * review

Page 15 of 16 ' \f% gy g
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application.

18, In view of the above discussion, we find that the review

application deserves to be dismissed. Consequently, the same is

hereby dismissed.

19.  File be consigned to the record room. Copy of the order be sent
to both the pjarties_as per rules. One copy be sent to the
c_oncernéd authority. Another copy be displayed on the

concerned website.
Announced in open Court.

Date : 11/11/2021

N S e
h«%\\\ W | ”/%/4/,/
- (Rakesh Bali) (Narinder Kumar)

Member (A) Member (J)

it
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- Appeal No. R-24o [ryat [2f ff:?%"‘i% Dated: 99/11/4)

Copy to:-

(1) VATO (Ward-4/) (6) - Dealer
(2)  Second case file - (7) Guard File
(3)  Govt. Counsel 8) ACL&))

(4)  Secretary (Sales Tax Bar Association).

(5).  PS to Menber (J) for uploading the judgment on 1he portal of
- DVAT/GST, Delhi - through EDP branch.

(9) Commxssmner (T&T)

REGISTRAR




