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~ JUDGMENT
L. This common judgment is to aispose‘ of Appeals Nos. 206 and

g ._04 03 2021 passed by Learned OHA
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2. Vide order dated_ 04*03-'¥2021,' ndﬁ'c:e o_f 'defaul-t assessment of
~ Tax and Interest u/s 32 of Delhi Value Added Tax Act,2004 (herein
a,fter refe1red as DVAI Act) and another notlce: of assessment of

: | Pena]ty u/s 33 of the Act 1ssued by ASSCS%lIlg Authorlty Wel:e Upheld -

P

o _208 of 2021 ﬁled by the dealer feehng aggrleved by the orders dated |




c g s_tauds registered with _cl_elz)"al“tb_]ent of Trade and Taxes vide TIN" No.
07872011628: = | '

- The maitter pertalns to tax pe110d i e seoond half year of 2007

' -'and annual 2007 08

| Vide' notioe'of default assessment ws 32 of DVAT Act, ‘the
_Assessmg Authouty 1eV1ed tax to the tune of Rs. 4,24, 566/- and =

| 'mterest to the tune of Rs 2 12 690/ wh1le observmg in the manner |
__as:;.:___ R S

~ “On serutiny of the atuﬁtédfbalauCe'sheem aﬁgireturnsfﬁled:byrthe dealer
“followmg d1screpan01es relatmg to supp1ess1on of sales by the dealer have .
. come to the not1oe As pe1 the audlted balance sheet the G.p rauo of the.
| 'dealer for the assessment yeal 2007 08 I8 8 58% The openmg stock |
(WIP) as on 01-04- 2007 is Rs. 2134451/- after deducting maximum 25%
"labour tbe value. of the Opemng ls.to,gk (matenal) Works out to Rs _
1707561/, Further the dealer has made pu1ohases of Rs. 13614361/ plus
o a1tage of Rs. 62318/- after addmg all the above menuoned ﬁgures the |
"7'._._."total of matertal Value Wo1ks out to’ Rs 15384240/— out of wh1eh the
| ._:dealer was havmg closing g stock (WIP) of Rs. 1895620/~ aftel deduotmg
B maximhm 25% Iabour the Value of elosmg stook (materlal) worl{s out to
. | | _Rs 142171 5/— After reduemg the Value of closmg stock from the total of_' 7
‘;.: .' -.1118.1261'1&1 Value worked out aboVe the Value of materlal WOI‘kS out to Rs |
13962525/— and after addmg the G P ra’uo of 8 58% tho total value of the- |

. o _- 'goods sold Works out to Rs 15160510/— but the deale1 l;as*‘”s‘h‘fl_'; Arl.-;'sale of

| "mterest is also eharged @15% p.a.”
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| Vlde sepm ate - notme 'Lhe Assessmg Authm ity 1mposed penalty |
to lhe tune of Rs. 7,30, 253/- u/s 86(12) of the Act keepmg in VIE}W that
the dealer had supplessed Sale of Rs 33 ,96, 538/ which had not been

- recorded in its books of accounts, durl,ng the year 2007-08.

F eelmg aggrleved by the two assessments the dealer ﬂled

objectmns before I.d. OHA whmh came to be rejected vide 1mpugned

f’iorder HCl’lCe these appeals

'__Argﬁ:m.er_lts 1’1_6:211.*(;1T F 1leperused -

Ld C0unse] for the AppellantnDealer has submltted that books a

"i'_;of accounts of the dealer were audued and that since audlted

| ':-'_ﬁﬁnancmls were presemed before the Assessmg Authorlty same" o

| | .should not have been rejectcd Ld. Counsel has further submitted that_
| Assessmg Authorlty has rejected the Books of Accoums/Audlted

~ Financial only on Whlms and ffmmes to observc that the dealer :

| ".'-.::_"'Suppressed sale 01 Rs 33 96 538/-- Co

In support of h1s contentlons Ld Counse]. has als/ referred

7de<31s1ons m The Pr.. Commlssmner of Income Fax-9 Vs, IBILT B

__ :Technologles lel‘ted IT Appeal No. 995 0f2018 2018ﬂscc onlmef'
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E;xpons & Ors Vs Umon Of Ind1a & Ors,, 2003 ( 32) STC 0022
}\@\renaﬂ ‘%YS also beeh made to Rule 3.2 of DVAT Rules |

m}a be' mentloned hue that even 1hough on behalf of the

) appcllal-{\__ 131 deplcung nine 1udgments / utatlom was sublmtied in

I
the course\kuguments leamed counsel for the @ppellam relied on

only the aboy; eferred to demsmns / mta‘[tonq o

_'_1-'0-;- £ Ab f@g&m
}:EE fsal Dye Chem Pvt Ltd V. Comm15510ner Value
| N Added Tax Sl 'PPL 29/2015 demdf,d by our own Hon’ ble High
 Bourt on 24/ 9/201: ol <;ubm1tted that for want of any prior notice in _
| vm% f sald decmm | \wugmd order pasc;ed by Ld OHA whﬂe o
- uphiﬁfﬂﬂlg the PCH&KV desmfé\to be set a81de |
| 1_'1._.  }']  | Oﬂ\ ilie other hamd Ld Counc‘;}.ﬁt t[‘or the Revenue has referred to
- rradmg aﬁd\Proﬁi &%@% Account fbr ih(, year endmg 31:’t March_ |
o 2008 submﬂw by the mm to. the Ass@ssmg Authomy and also |
L _"_%fore i,he “Li \”f HA Ld Lami @I has submﬂ;ted that in view of the
. _':ﬁ g% Stlbmltfé by ﬂle dﬁdler m ﬂi\ stat61 ent of account the
ASSGSS‘“@ Auﬁ?or/ﬂy rxghﬂy son¢ cluded. that 11 was a -case " of

_“EWI @""?‘10“\0&3&{@ and éonseC]uemiy Iewed\ax mt@rest and. penalty

12 _ AS I’Q‘gardb d%\qmn\m MS "!S L
(Supra) Ld. Counsel for the Revenue has subimj 1 48
demsmn in S5 alc,s I‘ ax Bar k\sgoc atmn (Reglstore;‘w it

| Ny,

ST
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13.

No. 4236/2012, deelded by our own Hon’ble High Court, no prior

'notiee IS -reqai_red to be '-i'ssa:ec_l_ for t_‘h:e purpose of framing of

assess-rnent and that there ls no'merit in the eontention raised by the

Ld Counsel for the appellant in this regard. |
. Undrsputedly, deale1 o appellant is 1eg1stered as a  works

contractor. A perusal of record would reveal that the appellant -

" obj ector had raised the followmg grounds before Ld. -OHA'-

'-a) That the dealer - recerved a writ of demand dated 01 08.2018 in which Ld.
Assessmg Authonty asked the dealer to deposit a sum of Rs. 5, 21,792.26 for the
“second half yearty 2007-08 and Rs 14,88, 915. 84 for annual 2007-08. Imrned1ately

_ thereafter dealer approaehed to the department and apphed for the certified copy of

. the order for Lhe said penod Deale1 has never reeerved any demand notice for the

said perrod Dealer received eertlﬁed eopy of the order on 26.10. 2018. .

b) There is no basis of satisfaction bemg reeorded by the A 0. The satisfaction need
~ tobe 1ndependent and based -on reasons The Assessmg Authonty in an ex- party
'. "order generate the. demand merely on the aSsumptron ba51s The dealer filed his.

._ audIted balarlee sheet as per reqnlrernent of the law. The Assessmg Authorﬂy
.. arrived at a ﬂgure that durmg the year under eonsrderanon there was GP ratio
© 8.58% and caleulate that sale as per GP ratio 8.58% 'Lﬂd assumed that there was
e eo_neeahnent o[’ sale of Rs. 33-,96,5_38.00 and generate the demand and charged
j_interest theronpon' without any reasons. The. VATO has simply framed the

L assessmem and has generated the demand by refusal of AUdlt balanee sheet

'C) That the Assessmg Authorrty farled to appreelate that When he re_]eet the audlted_

o balanee sheet then he Inust be gwen the reasons t‘or reJeetmg the auchted balance _
- sheet and why he is not oonsrdermg the balanee sheet WhICh was audited by

' Audrtor based on books of aeeounts The Assessmg Authorrtv assumed that there

"Was gross proﬁt 8.58% of the dealer for the sald year. The Assef st

o cannot act as a super Dlreetor and deelde the loss and proﬂt of the dea

. Q | ﬁ BN : Page 5 of 14 : '
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el'az_‘iﬁcation. But without issuing any show cause or-any notice to dealer
enhance th_e sétle and generate*the d‘erﬂénd and further imp_o'sed penalty.
Claim the first examined by: the _VATO b.efor'e' levying such a. serious
allegation of concealment ofﬁ sale and tax evasion. It is not denied that the
ObJGCtOI‘ has made purchases on tax invoices. It is true that the dealer had
pard the mput and output tax which has already been furmshed in the returns
and detailed 1here0f were avatlable in the detaﬂs fulmshed alorlg Wrth returh -
and there is 10 mi smatch | T ' |
d) That the Assessing Authorlty farled to app1ec1ate the AO was bound to
~ accept book result in Pyarela Mlttal VS, Astt CIT(2007) 291 ITR 214(Gau) |
E __'Fu_rther n CIT Vs Maseot (Ind1a) Tools & Forgmgs P) Ltd (2010) 320 ITR
(ALL) the Alldhabad ngh Court held ‘that in the absence of any speclf ic
* ifstance of mistake in the books of account and other records, the bookl.
| "iresults cannot be reJected on- the basrs of any.such hypothetlcal calculattons-
'based on errone(_)us presumpttons. _ |
) That the VATO has ntatde observations th‘at‘ the 'objector has concealed the
- saleand 11nposed tax in a super director manner without any basis. |
D The Ld. VATO has enhanecd the sale of Rs 33, 96 538.00 and tmposed tax
| of Rs Rs 4,24, 566 00 m the order and has charged 1nterest of Rs. 2, 12 ,690.00 |
in the order passed for the assessment yeat 2007 | |
| g) Whereas the VATO has erred 111 Jaw. 'm.d on, facts in enhanemg the sale on
e assmnptlon basm on the grouud th’tt there was GP rat10 8.58% Wrthout any -
basis. | | - e | |
'rh) Because the AO has farled to- apprec1ate that passmg an ex-parte order is no

| order and Further order passed and kept in the file Wrthout service to the )

' dealer is totaﬂy ﬂlegal and bad in Iaw

| 'accept book 1esult in Pyatelal Mrttal vs. Asstt CIP (2008) 29L TR"24(Gau)
| Further in CI”l Vs. Mascot (Ind1a) Tools & l*orgmgs (P) I;d (2010)!32@ TR |

- N ' o _ Page60f14 - .
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(ALL) the Allahabad Hrgh Court 1eld that in the absence of any specific
instance of mistake in the books of account and other records, the book
| 1esults cannot be rejected on the. basrs of anty sueh hypothencal calculahons k

' based on enoneous plesumptrons _ | |

j) That the VATO has made observatrons that the objector has concealed the

. £ sale and nnposed tax in a super drrector manne1 without any bas1s further 1n
'=consequence the default assessmenl, of tax nnposed penalty wh1ch is hrghly _

| '.1llegal The Hon’ble ngh Court mn the case of Bansal Dye Chem Pvl Ltd
Vs, Commrssmn of VAT in STA No 29/2015 held that— | |

o "k':) '“'13.'.._ ..... Wlthout service of prror notlce of penalty on 1he Assessee and
Wlthout affor drng the Assessee an opportunrty of berng heard on the questron
of penalty, the said order 1sshe1d__un_sus_tarnable__ in law and is hereby set

) aside.”'

i8)) | The Ld. VATO has enhanced the sale of Rs 33 96 538/- and rmposed tax of
| 'Rs 4 24 566/~ in the order and has charged mterest of Rs 2, 12, 690/- in the

'order passed for the Assessment Year 2007 and in consequence to- the sard -

| 'demand nnposed penalty u/s 33 of DVAT read wnh 86( 1 2) of DVAT asum
ofRs. 7302537 - G

_1.4; Whlle dealmg w1th the subrmssron put forth on behalf of the dealer
Ld OHA observed 111 Para 8 of theflmpugned Order as under -
' ﬁlﬁ/ “It s r'eleVant to 1nention herc .that'throughout the present proceedlngs
N

objector ot Ld. Counse] haa nowhere mentroned provrded 1he GP ratio

o clanned by ihem in order to counter the GP ratro eal "
i ._ Assessmg Authouty Needleas to say, 1t is a trrte la\k”/ rthat 18, '

o proof as to any parncular fact hes on that person whe WlSll

: Q R /A Page70f14 ; o
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15
S of Default Assessment of Tax and Imerest toole; mto cons1deratlon

| believe in its existen‘e'e. Duriﬁg the last; hearing; Ld. Counsel was asked to
” “provide copy of .audi_ted balance sheet for the year 2007-08 and the same
‘has _'b_'e_en plaeed on reeOr_d__. Since, :rzot.hing h"as been stated by the objector
with respect to the GP ratio as per his own calculation or understanding,
the audited balaﬁoe sheet has been examined again by the DR and it has
been noticed that '.GP ratio comes out to be 8. 58% which clearly
substantrates the ﬁndmgs/observatrons reeorded by ‘the’ Assessmg
Authouty while i 1ssu1ng 1mpugned notices. In view of the above facts &

- circumstances, thrs Court must mevrtably accept the “observations

recorded by lhe Assessmg Authoﬂty

As notreed above, 1he Assessmg Authorrty, Wh1le frammg nouee

. only the audrted balance sheet and retums ﬂled by the deale1 and

E observed that there were drscrepancres relatmg-to suppression of sales

¥ by the dealer ‘which had oome to the notice of Revenue and that the

' dealer had not recorded in h1s books of aooounts the sald sale of

Rs 33,96,538/-, dulmg' the ye-ar 2007-08 Consequently, the

B aceounts

N 4{4

Assessing Authority levied tax @12 5% on a-sum of Rs. 33,96,538/-,
in addrtron to levy of mterest @15% p.a. -

f On 1l1e pomt of suppressron of sale the Assessmg Authorrty was

-requlred to Verrfy and examme the detarls of purchases made and sale/
1e¢.f;'b-eol<s of

'supphes made to fmd out 1f there was any lapser’n

P"age'a of 14
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17. Bcforc recording such observation, thc Assessing Autho’rity was
| rcquncd to go- thlough the books of accounts and then rcco1d a’

'spcclﬁc obscrvat:ton/ ﬁndmg that he was, 1cJect1ng the books of

accounts in respect of such and such entry/transaction, the same being
unreliable either on the grom’ld that some transactions were omitted or
partlculars and Vonchcls n 1espcct of ccrtam transactlons were not

forthcommg or thcre Was any 111dden lacuna or other defects. In’

| othcr words thc notlcc of dcfault assessment docs not contaln any

B obscrvatlon /. ﬁndlng that thc books of accounts Wcrc 1ncomplctc/

- mcorrcct or unrchablc

B '__ﬁ:'_18.

o In-'thc:not'icc' of Dcfa&lt*AsfScs_smcnt of tax and i'ntchSt;_tllcrc is

'no mention that the Ass_css'i'ngAnthoi‘_ity had gone through invoices,

re‘lcvant record pert’aining to transactions and books of accounts of the

dealer. In absence of pcrnsal of books of accounts invoices and other

rclcvant rccord pertammg to transactlons thc Asscssmg Authonty

':could not record any obscrvatlon that salc to thc fune of Rs

33 ,96, 53 8/— had not bccn rccordcd in tho books of accounts .

As noticod abovc several objcctlons were ralscd by tho dca]er

: befOrc lcarncd OIIA IIowcvcr 1n para 8 of thc nnpugncd ordcr thc

- Ld OHA dealt Wlth only pomt ol." GP Ratlo and did not deal th any

| appcal/ objcctlons |

. .a '?/w o = - 'Pagegofld- | . - R | .
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- 20;

As regards the impugned orders passed by leamed OHA, one of the

objectlons raised before leamed OHA was that the Assessmg

Authorrty had not 1ecorded basls of his satrsfactmn or reasons for -

rejectmg the balance sheet which was audrted balance sheet.

Whrle dealrng wrth the objectrons Ld. OHA could also call upon

ﬁ _'the dealer to produce mvomes books of accounts and other related

documents 0 satrsfy hrmself that 1t was really a case of suppressron of

- :sale of Rs 33 96 538/-as observed by the Assessmg Authorrty in the

notice of Default Assessment

| HoWeVer there is -not'hing in the "impugned order to suggest -

g :that dealer was ever called upon to produce any such document ie.

1nvo1ces books of account and other related documents In para 8 of

the 1mpugned order, Ld OHA observed that T.d. Counsel for the

deal er was asked to provrde copy of audrted balance sheet for the year'

_2007 08 lt is srgnrﬁcant to note that the audrted balance sheet had

already been made avarlable__! to _the Assessrng Authorrty and _rejected'

by him. In the given situation, Ld. OHA was required to record

ﬂndrngs 1f the re]ectron of the audrted balance sheet by the Assessmg

: '-Authorrty was Justrﬁed or not Ilowever t111s pomt Was not discussed

n Ao /3 e

~and no such ﬁndmgs was recorded by the Ld. OHA in the impugned

order

i {'“. : Page 10 of14 : .
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As per Rule 3(1) of DVAT Rules 2005 in the case of tumove1

ar 1smg f1 om the executlon of a wmks contr act the amouut included in

taxable turnover is the total consrderatmn pa1d ot payable to the dealer

under the contract and exclude (i) the__,_chal ges towar ds labour, services

and other- like ChargeS' and (ii) the charges towards cost of land, if

any, in civil wcnks contracts subject to the dealer’ : maintaining

proper records such -as mvmce voucher challan or any other_

o ‘document evrdenemg payment of above referred charges to the

| | satlsfactlon of the Commlssroner

Under Rulc 3(2) for 1he purpose oi above sub- rule (1) the

charges towards labour se1v1ces and other like charges mclude seven |

__ 1tems descrlbed therem As per prov1so to sub Rule 2 of Rule 3 o

_where _a_mou,nt of charges toward_s _l_abour, | ser_vrces__ and other like

charges 'ar__e' not ascertairiableﬁfr01i_13the books of accounts of the dealer,

~ the amount of such charges shall be 'c'alcul_at_ed at the _perc._entages o

 specified in the table available under the said rule.

In view of the above prov1srons the Assessmg Authorny was to

L exclude charges towards labour servrceq and other 111<e charges to the -

“_,_.'_.extent avallable in the table 1e 25% only When the dealer Was found o

mamtammg proper reeords such as mvorces voucher

_ascertamable from books of ae_cour_rts of the dealer. "

o challan etc |

ev1dcncmg payment 1Lhereof and stﬂl sueh charges

. # ,7‘

'ﬁﬂ\\_ o ' 4{](7 o Page110f14 : ' .
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| Here,._i.n_ the notice, t'he'AsgseSsing Authority newherefreeo_rde’d
'that the said record Wa's not'being pfo'perly maintaiﬂed by the'”dealer
01 that the amount of. eha1 oes towalds labour, se1v1ces and other like

cha1 ges was not ascertamable ﬂom the books of accounts ef the |

dealer.

When the Assessmg Authorlty made observat1ons regardmg-

_deduetlon of 25% towards labour from the opemng stoek and 25% |

| _'_towards labour from the elosmg stoek 1t was for the Ld OHA to

. -_dlseuss 1f sald deduetlon from the openmg, stock and elosmg stoek

'was or was not in aceordanee Wlth law Le.as per Rule 3(2) of, DVAT

| Rules However no, sueh exer01se appears to have been done by the

"-]Ld OHA

0
" nottee u/s 59 of DVAT Act was 1ssued by the Assessmg Authorlty

Turthermore when it Wwas spe01ﬁc ObjGCtIOI’lS of the dealer that no -

- for. mspect10n of records by Vlrtue of wh1eh ﬁgures and detaﬂs of the

" ,_balance Sheet could have been Ver:l.ﬁed it was for the Ld OHA to'

o deal Wlth ﬂ’lIS Obj@CthIl and recerd ﬁndmgs 1f any such nouce was or

) was not requ1red to be 1ssued by the Assessmg Authorlty to the deal

.However ﬂ’llS objeetton was also not dealt w1th by the Ld OHA

"Tjh-23.

-Authonty had ereated demand on assumptlon ane

The dealer ralsed another speetﬁc objeetlon that the Assessmg_

m“agmatlon only,

Wlthout havmg a11y materlal on reeord So Ld ’;C)HA as requn"ed to'

h'&SLh"L: _'h3::§g, ;}g._i;Q_: pag9120f14 S s g N
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24,

deal with this ebjectienas' well and to record speei_ﬂc ﬁndings if the

notice of default assess‘m’ent of tax and interest was or was not based

on assumpﬂon and Lmaglnallon or that it was on the ba51s of reemd

| Howevel no such ﬁndmg was 1eeorded by the Iearned OHA

In the 'course of ar‘gum'ents -' :i:t -has beeﬁ pointed-'out that'in-the returns,

__ the dealer w-appellant descrlbed tax payable on some of the items @

4% and on other 1lems @ 12 5%, but the Assessmg Authonty lev1ed"

- tax @ 12 5% in 1espeet of ent1re sa]e of Rs. 33 96, 538/- It was for

1he revenue 1o frame assessmem as per the rate apphcable under the

law after perusing the books of accounts and the items mvolved in -

: the works contract, in aceordance Wlth law However, even the

| leamed ‘OHA has not taken m‘to eons1de1a11on this aspeet wh11

= d1sposmg of the objec’uons

25,

In :View of 'the above discusIsi'on' and applying the decision in

IBILT Teehnologles (Supra) we ﬁnd tha‘t the. 1mpugr1ed order passed'

g by the Ld OHA upholdmg not1ce of defaull assessment of tax and

: mterest deserves to be set~a51de and the matter needs to be remanded'

o 1he Ld OHA for dee131on afresh after prowdmg reasonable .'

6
L -passed on the observatien that 1t was a ease of tax deﬁ

| | of the faelum of suppressmn of sale also deserves to.
o demsmn aﬂ esh by the Ld OHA |

opportumty of bemg heard to the parues

. Consequently, th'e riotieer bf .:assesiSmem of ‘penalty. which was

ef:

a
&,
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i

Consequently, common 1m 3ugned 01del dated 04/03/21 1ega1d1ng |

- Ievy of tax, mtelest and penalty, passed by the learned OHA is hueby

g

29

| set—aSIde and Whlle dlsposmg of the appealsﬁ the matter is remanded

| to the Ld. OHA for demsmn aﬁesh aftel p10v1d1ng leasonable”

| '0ppo1tun1ty of bemg heald to the pfu"tles
Parties to appear'b'efore _Ld. OHA .01:1-2-1/ 12/20’21.

File be conSighed t0 the recdrd 'rodni Copy of the orde’r be supplied

to both the part1es as per rules. One copy | be sent to the concemed

authorlty Another copy. be d1sp1ayed on the concerned Web sne

Annouﬁcéd in 'op'en. C-o_urt} -

 Date:30/112021
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