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TRIBUNAL DELHI
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© M/s, Network System
B-142,Swasthya Vihar,
New Delhi-110092,

......... Appellant
V.
Commissioner of Trade & Taxes, Delhi. |
- L i Respondent
Counsel representing the Appellant Sh. Shailendra Verma
Counsel representing the Revenue : Sh. N. K. Gulati

JUDGMENT

1. This common jﬁdgment s to dispose o'f four appeals
captioned above i.e Ap.peaINo. 24-7,248,249. & 250/21 filed by
the dealer. |

2. | ‘The matter pertains to tak period - 2™ & 4™ Qtr. of 2013-

14.

3. Vide notice of Default Assessment u/s. 86(9) read with
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Section 33 of DVAT Act, 2004 as well as C8I" Actsthe Assessing
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Authority levied penalty upon the dealer. Levy of penalty can

be tabulated as under:-

| 5. Tax Objection Impugned Disputed | Disputed
No. Period Ref. No. Notice Ref. Amount | Amount
' | No. of of
Penalty | Penalty
[In Rs.] | [InRs.]
[Under | [Under
DVAT | CST Act]
1 2 3 4 5 6
1 2nd 281840 (250012232003 | 20,500 | NA
Qtr2013- |
| 14 - L o
2 2™ Qtr 281841 250012333953 NA 20,500
‘ 2013-14 | o | | . |
3 | 4% Qtr 281842 1250012284656 8,500 NA
2013-14 - | -
4 4™ Qtr 281845 | 250012380498 | NA 8,500
2013-14

4. The pienalty'c-ame to be impb'sed b.ecause the dealer failed
to furnish’ returns on or befére the 'due"(‘:lé.te of the relevant tax |
pe.riod. o

5, ‘__Feeling dissat.i.sﬁed 'W.it._h th'.e‘ '_lévy: '_O__f.' benélty, thé dealer
filed' objections. Vide impﬁgned order'déted 08/07/2.1,' Ld. OHA
_rej'ected the objections, while observing that as per 'd.et'ai-ls of

turnover and tax payable, as available from thejtopies of the
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_returns in Form DVAT -16, the dealer madei%‘{“goo,
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sales during thél relevént period and thét the dealer had made

default in furnishing the statutofy returns on or before the due

dates. -

6. Hence these appeals.

7. Arguments heard. Filé perused.

. 8. It may be mentio'ned. here-.th.a-t" vide order dated
-'25/10/21.,-wp-as?5ed.b-_y this Tribunal on a.pp'lication u/s.76(4) of
DVAT Act, the déaler'has deposited a Sum of Rs. 4000/- i.e.

Rs.l,OOO/-.in respect of each appeal. |

9. Ld. Counsel for the appellant has submitted that the

returns came to be filed late becadse _the concerned advocate of

the dealer failed to furnish the same within the prescribed
periOd, the réason being that mother of the advocate left this
world in _Aﬁgust 2013 due to cancer and . the advocate was

‘upset emotionally. The sinmIss.'io.n' is.that when in support of

.this" fact afﬁdaVit -'of-"t'he-c'oncéfrnéd advocate was - submitted

dUring dbjectidns, Ld. OHA shd_ul'd h:éve 's:'e't-_asi'de the p.enalt'y:. :

In éuppor't of his cdﬁtejnti'on,- Ld. .Coun'se_l has i‘_e.lied on

decision in Cbmmercial 'T,ax Officer, J.aipu.:_._[_._;_._y.-._‘_f._jlfata Iron &
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10. .On the other hand, Ld. Counsel for the Revenue has
submitted that mother of Advocate of the dealer died in August
- 2013, but the return for the second quarter was f|led in much

thereafter on 06/11/2013, and the returns for 4" quarter, due

IOn 25/04/14, were furnished on 12/05/14. As further submitted
by the Ieerned counsel, the_re _is_nothing_ on record to suggest

that the dealer-had 'submitted all thfe relevant papers and the

returns to the advocate t'or the purpose of furnlsh!ng of returns.
‘11. Undisputedly, returns for the 2”d quarter of 2013 were

filed 41 days after the due date and the returns for the 4"

'qtlarter were filed late by 17 days.

12_. Available oni record is copy of affidavit dated 1'4/03/251 by
'Sh. Surjeet Singh, S/o. Sh. Tarlok Singh, advocate of the
' dea..le'r- to 'the effect 'that_the'. returns were filed Iate by 41 days
“and 17 da-ys 're's:pec'tiv_ely 'bec':a.u_se his mother Smt. Bhupinder
| .Kéur_, wes suffering frorh ':can_c:er eln‘d tha-t ultimately she‘died on '
'2.'8;/08/'13, due to which he was bosy and.upset and could not

PaY'attention towards his clients o
13. In this aﬁ’rdavnt the deponent dld n tttestlfy that the

.
dealer had made available to him the ret ﬁ;s of
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documents required - in connecti.on. with preparation and
furnishing of returns. |

14, In Tata Iron & | Steel Company Ltd. (Supra), it was
submitted by the dealer before the Tribunal that returns were
sent, duly 'completed, to the advocate by registered pdst for
“their submission in the office of th.e Com_rhercial Taxes Officer
and in 's.L-ipport_o'f his sL;bmission copies of forwarding letters
were alsosubrﬁ}tted béfore the Tribunal. In this situation, the
Tribunal 'obs_erve-d that normaily the dealer expected 'thatr its
| '-advoca’te_woulci file returns in time as he-was doing in 'the .paist,
_but'unfort.unatel'y Iabsé Wés committed and r_eturn.s could not
be furnished in‘_ time. Consequently the Tribunal set-aside the
levy of penalty.

: Hére,-as noticed'.above, it is not the case'of the dealer that
returns were cbmpleted and sen.t by it to Sh. Surjeet Singh, its
A_dvoCate for its submission to _thé_concerned.' ;VATO. In the

| a'b"se_nce thereof, the décision in Tata Iron & Steel Company Ltd.
s case (_su.pra). does n_dt_c_orhe to the aid of the dealer. |

. 15. Ld." Counsel for the_'dea'ler has also con_j;gnded that no

notice was issued by Assessing Authority{fo
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_dealer before
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levy of penélty, and on this ground aiso the i'mpugned order
deserves to be set—aside.l
Qn the other hand, Ld. Counsel for the Rev‘e'nue has
submitted that' inf\l/iew of decision in Se;l‘les Tax Bar Association’s
case, which ﬁhds reference in the impugned order therelis no
requirement of any notic_e.be’r'o.re levy of penalty. ‘-
In Sales Tax Bar Assoéiatidn (Regd.) v. Commissioner
GNCTD. WP(C) No. 4236/2012, our own Hon'ble High Court
~ observed that the proceedihgsbefore the Assessing 'Authority
being Qnilateral proCeedi'ngs, no prior notice is required to be
issued to the dealer before Ievy_'of penalty. Even btherwise,
opportunity of-being heard _has been avéi!ed of by the dealer
before L.d. OHA, at the‘; time of hearing of its objectionsg
~16. While upholding the penalty levied by the Assessing
Authority, Ld. OHA also took into consideration Form DVAT-16
placed on record -o.n- behalf of the dealer. As per the said
retufns, iocal turnover én'd central turnover, in the 2" and 4"
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- quarter of the year 2013-14 was as under:-

S No. Tax - Local Central Tax
Period | Turnover | Turnover |Payable/Deposited
L [In Rs.] [In Rs.] [In Rs.]
1. 2" Qtr ! 25,91,082 | 4,50,268 1,12,602
2013-
| 2014 | | B
2. 4" Qtr | 28,70,509 | 4,35,954 1,40,000

12013-14

17. However, keepi'ng in view t_hat there was delay of only 41

days as regards the furnishing of returns for the 2" quarter and

~ delay 'of-only 17 days in furni'shing ‘of returns for the 4

quarter, we deem it a fit case to reduce the amount of penalty

as under:-
S. Tax Reduced Amount | Reduced Amount
No. Period - of of Penalty [In
Penalty [In Rs.} | Rs.] [Under CST
[Under DVAT Act]
. - - Act] o
1 2 5 6
1] 2" Qtr2013- 1,000 NA
) 14 o _ |
2. 12" Qtr 2013- NA 1,000
3 | 4MQtr20i3-| - 1,000 NA
' 14 S i
4 |.4™ Qtr 2013- NA
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18. With' the above modification on the quantum of penalty,

these appeals are disposed of.

19. File be consigned to the record room. Copy of the order
be SUppIied to both the parties as.per rules. Oné copy be sent
to thé co.ncern'eci authority. Another copy be‘disp!ayed on the
co'ncerned website. |

20. Copy of thié'judgrh_ent be also plac_ed in files pertaining to | |

other Appeal No.' 249-250/ATVAT/21.
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~ Appeal No. 249-9se[prvnr] 2 4o - 43

(5).
O

Copy to:-

(1) VATO (Ward- 1) - (6) Dealer
(2).  Second case file - (7) GuardFile
(3)  Govt. Counsel (8) AC(L&J)
(4)  Secretary (Sales Tax Bar Association)

PS to Member (J) for uploading the judgment on the port'ﬂ of
DVAT/GST, Delhi - through EDP b1anch -
Comm1ss1one1 (T&T)

' REGISTRAR
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