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BEFORE DELHI VALUE ADDED TAX, APPELLATE TRIBUNAL DELHI
sh. Narinder Kumar, Member (Judicial) & Sh. Rakesh Baii, Member (Administrative)

‘Appeal No : 688-689/ATVAT/2013
Date of Decision :December 15, 2021

- M/s. Playwell Impex Pvt. Ltd.,
160, Chitra Vihar,

Vikas Marg, |
Delhi - 110092 | - | Srneseianans Appellant
v

Commissioner of Trade & Taxes, Delhi ~ ........... Respondent

Counsel representing the Appellant ; Sh.Rajesh Jain.

Counsel representing the Revenue - : Sh. 5.B. Jain
JUDGMENT

1. Both the above captioned appeals came to be presented by the

dealer challenging order dated 3.9.2013 passed by Learned OHA-
Addmonal Commlssmner (Zone-111 & V). |

2. Vide 1mpugned order, LD. OHA confirmed notlce of default
assessment of Tax & Interest issued on 20.5. 2013 u/s 32 of Delhi
Value Added Tax Act, (hereinafter called DVAT Act), as Weﬂ as the
otfier assessment of penalty u/s 33 read with section 86 (15) of

DVAT Act.
The notices issued by the Assessmg Officer and *‘"pﬂhcld by the

Ld. OHA pertam to 2™ Quarter of 2012-2013.
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Said two notices came to be issued by the Assessing Authority

after a survey was conducted on 28.8.2012 by the Officers of

Enforcement-I branch, at the business premises of the dealer-

appellant.

During: survey, it was found to be a case of stock variation

worth Rs. 37,68,269/_« (in exc‘eSs); variation in cash worth Rs.

55,4234/- (short); and seizure of incrimination documents worth Rs.
60 lakhs (Approx). |
3. As regards variation in stock, the dealer is said to have taken
up plea before the Asses‘sing Authority,that goods worth Rs.
12,76,331/- were imported by the dealer vide invoice dated
25.7.2012, and that even though the goods were imported from
Netherlands by the clearing and forwarding agent, import invoice
was received by the dealer much later on i.e. 3.9.2012, which led to
non- making of entry of goods in the books of accounts. |

The Assessing Authority is stated to have allowedr claim of the
dealer in this regard only to the aforesaid sum of Rs. 12,76,331/- and

custom clearing charges to the tune of Rs. 6,38,166/-, but he levied

" tax on the differential amount of Rs. 18,63,772/-.

As regards variation in cash, since the dealer could not submit
any explanation, Assessmg Authority leV1ed tax in respect thereof.
So far as the documents scized from the prcm1ses of the dealer

at the time of survey, are con cerned, the Assessing Authority levied

tax on the unmaccounted for sales, worth Rs. 14,31,079/~ ‘
Penalty w/s 86 (15) of DVAT Act was also aecor ngly

Lo

imposed because the accounts prepawd by the dealer Wcre f ound 10
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be false, mis-leading and also to have been prepared in deceptive
_manner, |

Hence, these appeals, challenging imposition of penalty u/s 86
(15) of the Act as well.
4. Learned counsel for the appellant opened his arguments with

~ the contemlon that the Assessing Authority - Sh Buendm Kumar,

-
[

VATO had no JuIISdICtIOD to make assessment of the dealer —

appellant,

Raising of objection as regards jurisdiction for the first time

béfore this Tribunal

5. One of the objections raised by the dealer against the default

assessments is that the same has been framed without jurisdiction,

and as such is illegal.

We have gone through the notices of default assessment, the
“objections filed by the dealer before learned OHA and the impugned
orders. We find that no such poiht was raised on behalf of the dealer
| before the Assessing Authority ot before léamed OHA. However,
‘this point has been raised by the dealer as gfound No. 1| of the'_

‘Grounds of Appeals in appeal against assessment of tax inferest.

In Commissioner of Sales Tax, UP v. Sarju Prasad Ram
Kumar, Civil Appeal No. 2114 of 1969, decided by Hon’ble
Supreme Court on 4/10/ 1972, one of the objections on _behalf of the |

Revenue was that the assessee having not taken any objeo‘clon as. to

N
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| 31tuated but Sh. Bljendra Kumar VAT

the jurisdiction before the assessing authority he was precluded from

raising that ijeetion at a later stage.

While rejccmlg:, this contention, Hon’ble Apex Court obsewed ‘
that they were concerned with the quesﬂon of Jurlsdleuon and that
unless there was some provision either in the Act or in the Rules
framed which Ipreeluded the assessee from raiging a;i*.ly objection as
to jurisdiction, if the same was ot rai_ised before fhe assessing
authority, the assessee could not be precluded from raising that
objection at a later stage. Hon’ble Court further observed that an

objection as to jurisdiction goes to the root of the case L

Herein, leafned counsel for the Revenue has not_ b'reught to our
notice any provision in DVAT Act or in the rules 'ﬁ*‘em'ed there under
which preclude an assessee from raising an obj ection on the point of
jurisdiction, when the same was not raised befoife._the Assessing |

Authority or before the learned OHA.

Therefore, we proceed to adjudicate on the point of jurisdiction
of Sh. Bijendra Kumar, VATO, to frame assessment in this case,
Discussion on the point of jurisdiction of Sh. Bijehd—;ja Kumar to
frame assessment o |

6.  As submitted by learned counsel, the asseésmeﬂfshould have

‘been made by the Assessing Authority having _]UI'ISdICthIl in respeet _

of (ward-81), where the business- premlses of the appellam wag

’SLM
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those days, in ward-81, and as such he had no jurisdiction to make
assessment as regards the dealer, under theﬁAct.

On behalf of the appellant, reference has been made to circular
dated 11/4/2016 issued by Connnissidner (VAT) Vide this circular,
instructions were Issued to a]l officers appointed as VAT authorities
in the Department of Trade & Taxes and exercising powers under
Chapter-X of the Act, 2004, viz., Audit Survey/ Inspection or
Stopping & Detention of Goods vehicles to prepare reports based on
the information & records in their possession and duly examined by
them, and thereafter, to forward the ‘reports along with the

information & 1eco1ds mandatorily to the concerned Ward/ Branch

‘officer having jurisdiction over the dealer for assessment of tax and

penalty, in accordance with the laid down proccdme |

As 1ega:1ds this CII'CU.IEM, suffice it to say that same being of
11.4.2016 is of no help to the appellant in this c'as_e, Which pertains
to the previous tax period. |

In suppoit of his contention on the pomt of Jurlsdlction
161‘6101103 was made by counsel for the appellant, to provisions of
section 66 of the Act to point out the manner in which Government
appoints Commlssmner of Value Added Tax and also Special |
Commlssmner of Value Added Tax, VATO and such othel persons

with  such des:tgnatmns to. asmst the Commissioner in the

admunstrauon of this Act. It has been submmed that the officers,

'-who are so appomtcd to. assm _the Commissioner, are to_




VAT is empowered to exercise all powels under the Act, in respect
of entire Delhi. | o
T hen, reference has been made to sub-seciion (1) of section 68
of the Act, which empowers the Commissioner to delegate his
powers under the Act to any VATO. As further submitted, under
Rule _48 of DVAT Rules, 2005 (here-in-after referred to as ‘the
Rules), the Commissioner may delegate any of hIS powers to any |
i person not below the rank of AVATO, but he may delegate his
powers under sub-section (1)&(2) of section 60 to a person not

below the rank of VATO, )
Chapter-X of DVAT Act penams to Audit, Invesﬂgaﬂon and

Enforcement, -
As per order dated 14/5/1994, placed on record on behalf of
‘the appellant, in the course of final ar guments regarding boundaries
of wards, ward No 81 covered the area in north, east, south and
west, as described tljerein.
| An order dated 31/10/2005 was issued by Commissioner,
-Departmenf of Trade & Jaxes delegatmg hw powers specified in
column No. 2 &3 to the officers specﬂ ied in column 4 of the table
'appended below and directing that the said officers will exercise the
“powers within their respective jurisdiction, w.e.f. 1/4/2005 i.¢..the
| daie when DVAT Act 2004 came into fowe '11113 order has also

- been pJaced ori record on behalf of the appellant in the course of

final ar guments.

As  per . serial no. 45 of ,,,.(.,zanothel _circular  No..

F. III/59/CST/2OOS/Estt/2071 78 daled 1/4/2005 Wald NO 81 fell in
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Zone-VIII. This circular has also been placed on record on behalf of
the appellant in the course of final arguments,
As per order dated 31/3/2013 passed bjf VATO - Head of
~ Office, Sh. Ram Phool, VATO was proposed to be transferred from
ward No. 81 to Ward — 74, whereas, Sh. Babu Lal, AVATO was
ploposed to be tlansfeued from ward No. 84 to No. 81. This order
has also been placed on record on behalf of the appellant in the
“course of ﬁna]‘zirguments | |
~ As per this order, Sh. Bijendra Kumar, Assessmg Authority
'hercm as on 1/4/2013 was proposed to be transferred from Law and
Tustice to Law and J ustice with additional charge of VATO (Audit),
7. Referance has also been made to order dated 19/9/2016, passed
by Commissioner, VAT, by way of example of an order of
- authorization, and to point out that Commissioner, VAT 1hereby
issued directions  to Aéstt. Cominissioner (Audit) to exercise
jurisdiction over a particular dealer, named _ therein for the
- purpose of conducting audit u/s 58 of DVAT Act 2004 and
assessment for the financial years 2012-13, 20]3 14, 2014-15 and
2015- 16, but no such order was passed by the Commissioner, in
_1cspeci of the plesent dealer - appellant SO as to empower Sh.
" Bljendra Kumar, VATO 1o exercise jurisdiction for makmg of -
- assessment, and as such no reliance can be placed. on the ofﬁce note
vide Whmh approval was gramcd for aqsxgnmem of ‘Lhe case to the |

| specml cell. In this regard, Leamed coun sel for the appeﬂant has
].?;r;yale. Limited v.

placed reliance on dec:lsmn in CapuB{,._
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Commissioner Of Trade & Taxes, deolded by -our own Hon ble

High Court on 2 March, 2016

Reference has been made on behalf of appellant to decisions in

- Prakash Trading Co. v. CIT, Delhi  (T), appcal No.

53054/ATVAT/18-19 decided by this Tribunal and decision in MJs.
ITD-ITD CEM IV Vs. Commissioner of Trade & Taxes i in WP
6335/2014 dec;lded on 3/ 10/2016 by our own Hon’ ble High Comt to
point out that rehance Was placed thet ein on the demsmn n Caprl
Baihald s case. -

Leamed counsel for the appellant has 1efeued to decision in
ChellaramJethanandMadhrani  and ano[hel v, Marutl
Raghuhath Kadam and Ors., WP No. 5675 of 2004, decided on
15/ 12/2005 (Bombay), and submitted thattherein Hon’ble ngh
Court observed that once Hij gh Couu has declared the law regarding
the ]u11:>d1011011 of the trial Comt in relation to a particular subject,

such a declaration would be effective right from the inception and

not merely from the date of declaration.

8. Oﬂ the other ‘hand, Learned munsel f01 the Revenue has

reimred to provisions of section 68 of DVAT Act to Subrmt that thc

} Commissioner ‘may delegate any of his power under DVAT Act to

| any Value Added tax authomﬂes and that in this case, the

~ as such it cannot be said that the VATO i

‘assessment.,

"_Commlssmner delegated his powers vide order daled 28/9/2012 'md_

ac f[’i.()i},].},;!f’lSdlCilOll to HMG |
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.9 Hav.i:ﬂg going through Capri Bathaid’s case (supra), we find
that ﬂ]ewm followmg common issues had arisen for cons1d61al10n

in the four petitions;:-
“(i} Whether the AVATO EnfI who undertook the survey, search and
seizure operation and later passed the default assessment orders of tax,

interest and penalty, as duly empowered to do so in terms of the DVAT Act?

- (i) Whether the AVATO Enfl could have proceeded to reverse the ITC

claimed dmmg an earlier penod and could such reversal take place in the
order of dcfauli assessmem for a different period?” |

| Therein, order in Form DVAT-50 issued by the Special
Commissioner on October 15, 2014 did not permit the Enforcement
‘Ofﬁcer to carry out any as_sessm,entm:'ld th-érefo’re’, orders of default
assessment of tax, interest and penalty passed by the AVATO Enf-]
under sections 32 and 33 of the DVAT'Act were held to be without
- the authority of law. o
It is significant to note that the case ‘a,t hand is not a case where
~default assessment came to be framed by the Officer, who had
- conducted survey, search and seizure. Here, survey and seizure was
conducted by one team, whereas default assessmént was made by_
some other Officer. | |
Survey was conducted on 28 8. 2012 by the Ofﬁcers of
' Enf orcemem-f branch, at the business premlses of the dealer-
appeﬂam In Capri Bathaid’s case,. order issued under Section 68 of

DVAT Act was dated 12th November. 201{3.-1 Pmsem case is not -
-01_. ﬂmreto? ordel dated

“covered by the said order of 12.11.2013.

S -1 October—ZOOS—had ‘been issued by Lhe Comnussmncr VAT
under Section 68 of,the DVAT Act read W1ﬂ1 Rule 48 Of the Delhi

iﬁ . Page 9of36
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Value Added Tax Rules, 2005 (DVAT Rules). In ILG.
International v, The Commissioner of Tlade and Taxes, Dell
ST.APPL,. No. 63/2014 decided on 16/8/2017 by our own Hon’ ble
High Court, order dated 31 10.2005 was held to have been validly
issued. It was followed by order dated 12.10.2011 whereby the
Commissioner, VAT exer msmg powers under section 68 of DVAT
Act, delegated to the oﬂicels appointed under section 66(2), not
below the rank of AVATO, all pOwers to audlt the business alfairs
of dealer/ ‘any person for confirming the assessment under the
1EView or to serve a notice of éSsessmént or re-assessment of the
amount of tﬁx, iterest and penalty under.section 58 of the Act.
So, the order dated 12.10.2011 issued by the Commissioner,
VAT was the relevant order in force at the relevant time of survey |

dated 28, 8.2012 delegatmg powers 10 audit the business afhlrs ,for

fy

conﬁrmmg assessmem or serving notice of assessment or

reassessment. - _
As regards DVAT 50, there :ié nothing to suggest that any such
permission was asked by the dealer to be produced by the feam at
the time of sur Vey, or that any protest was lodged by the dealer soon
after the survey on the point of non production of DVAT 50 which -

the team members are to carry for being shown to the d.ealer, on

dememd | |
‘whether jurisdiction to

ihe question involved herein 1s as to
”‘m Bi _]endra, Kumnar,

" frame the assessments was c,onfewed

VATO, by foli mng—duejamcess o":;‘ on the basis of note

t‘”{‘;\'\/
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recorded by head of the survey conducting team and the approval
accorded thereon? |
" In Commissioner of Sales Tax, UP v. Sarju Prasad Ram
Kumar 1976 (37) STC 533 (SC),an order of assessment passed by
the Assistant Sales Tax Officer (ASTO), Sector 11, Lucknow was
chr:ﬂlenged as being without Jutisdiction on the grbund that only the
ASTO, Seclor IIT could exercise jurisdiction over the Asséssee's
circle. /fJ‘;I;aﬁ/S? upreme Court held that since it was not shown that the
ASTO, Se_ctf‘gr I1, had also been Conferred with jurisdiction to assess
the dealers in Sector III by the CQmmisﬁoﬂer, the only pos-si_ble.
- conclusion was that the ASTO, Sector II; had no jurisdiction -to
assess the dealers in Sector I11. | o |
In K. Packirisamy v..Deputy CTO (Enforcement-I) 2006 (147)
STC 368 (Mad),the challenge by way of a writ petition was to an
~order of the Depuly Commercial :TELX Officer of the Enforcement
Wing, on the ground that the Enforcement Wing was not vested with
any Jurlsdlcuon to levy tax, was accepted, while referring to
provisions of Section 41(3) of the Tamil Nadu General Sales Tax
Act, 1959. Hon’ble Madras High Court held: that the levy and
collection. of the sald tax by the Enforcement officer Was W}Lhout
| _]LUISdlCtIO[l | | |
~In COHIIHNSIO]]CI‘ of Customs v. Syed Al 2011 7 GSTR 338
| (SC) when the question arose as to delcgaﬁon of the | powers of the

N Commlsswner of Cuqtoms to a pmpcr officer’, Hon’ ble' Suplcme




had been assigned the specific functions of assessment and re-
assessment of duty in the jurisdictional arca where the import
concerned had been affocted, by either the Board or the
Comlmssmnei of Customs, in terms of Section 2(34) of the Act was
competent to issue notice under Secuon 28 of the Act, and furthm
thatit is only the officers of customs, who are assigned the functions
of asseslsment, which of course, would include reass‘essment,
working under the jurisdictional Collectorate within whose
jurisdiction the bills of entry or baggage declarations had. been filed

‘and the consignments had been cleared for home consumption, will

have the jurisdiction to issue notice under Section 28 of the Act.

10. Here, a pefusial ofnotices of assessment regdrding tax, interest
and penalty (bdth dated 20/5/2013) would reveal that these were
issued by Sh. Bijendra Kumar, VATO. The éissessments were
ﬁ“alﬁed on the basis of survey of the dealer at its business premises
No. 160, Chitra Vihar, Vikas Marg, N’ew Delhi — 92. The survey
was conducted on 28/8/2012 by the team consisting of Sh. Vikram

Bisht (VATO) Sh. Ajay Chaturvedi (AVATO) & Sh. Subhash
| (AVATO) | | |

As per the survey report, the period for which reassessment

‘was to be done On the basis of the survey was of Aug. 2012, In the

last column of the survey repoit, the members of ﬂlc team obsewed

as undel —

“The dealer has not fmmshf:d the req11151te mfounauon t111 daie in spite of an

undertaking given by him on the datc of Suwey ﬂl‘lT he would submit the

n_
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requisite ‘documents by 29/8/2012. The Assessing avthority may consider

this fact while framing defanlt assessment,”

[1." From the above remarks made by the members of the team in
the last paragraph of the survey report, it appears that the
assessment/ reassessment was to be made by the " Assessing

Authority,

12, Consequenﬂy, admiﬁédly, the survey report and the d.ocuménts
| annexed thereto were forwarded fo VATO, Speciai .:As‘séssment- Cell,
for framing of default assessment. These were so forwarded in
terms of'note dated 26/9/2012 prepared by Sh. Vikram Bi.Sht, YATO
(Enf-I) who was one of the members of the team-. which conducted
survey. Ad-;miﬁedly,' this note was put up before the .higher

authorities during the period from 26/9/2012 onwards.

| 13. It may be mentioned here that dﬁring pendency of this appeal,
while submitting written submissions learned counsel for the
appellant submitted before the Tribunal on 12/1/2017, certain
decisions by the Hon’ble Courts, with information dated 21372016
coll-ected' by the a,ppellant under RTT Act. | Subsequenﬂy on

o - 3/9/2021, durmg arguments, Ieamcd counsel for the appellant

I
submn‘led copjes of certain OldC[‘S/CH'CUIalS to support his ar gumentu

L,..d

14 It has been pointed out that the dealer appeﬂan sought the

above 111.f01mauon under RTI Act from "ihe*Sp“‘ cial Commissioner-

rand- thereupon reply

L Depaﬂmem of Trade & Taxes, New?D

S w—xvas received— from the-said office T‘ ei,‘ 1o

Mm\w” \ T-\ "
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22 is copy of note dated 26/8/2012 issued by VATO (Enf-I), by
way of reply to the information sought. The note reads as under —

- “The dealer has not furnished the requisite information till date in spite of an

undertaking given by him on the date of survey that he would submit the

requisite documents by 29/8/2012. The Assessin§AUthority may consider

this fact while framing default assessment.

The survéy report alongwith documems forwarded to VATO, Assessment

Cell, fm default assessment”

As rightly pointed out by Iea_rnéfi counsel for the parties, the

Cmnmissidner, VAT approved the said note as proposed.

15. As provided under Regulati’o'n 20 of Delhi Vat (Appellate
Tribunal) Regﬁlatioﬁs, 2005, the parties to the appeal shall not be
entitled to produce addiﬁ onal e?idence either oral or documentary,
- before the Trlbuml but if the Tribunal requires any documents {o
be produced or any wnness to be examined or any affidavit to be
ﬁled, {0 enable i, to pass orders or for any other substantial cause,
| or if any of the authorities below has decided the case without
~ giving sufﬁclent Opporlumty to the assessee 1o adduce evidence
| '7611]’161‘ on pomls spemﬁed by hJ:m or 1’101 spemf ied by hﬂ”ﬂ the
B Trlbunal may allow such documents ’lo be produced or witness 10 be -
| examined or affidavit to be filed or may allow such ev1dence to be

adduced, subject to the condltmn that thc, Commlssmnei shall be

"entltled in that case to lead rebuttal ewdence

Herein, no appllcatlon Was [iledzf* by heruldcaler ~ appellani

| seekmg pCIIHISSIOIl to p]acc on mcord the‘ 11formauon obtained

,f D
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under RTI Act. The dealer — applicant should have sought
permission from the Tribunal, and then placed on record this

document, when permitted to do so.

16. Even in view of provisions of section 57A (8) of DVAT Rules,
- every appeal where fresh evidence is sought to be produced, shall be
| accompanied by a memorandum of evidence sought to be produced,
stating clearly the reasons why such evidence was not adduced
before the authority against whose order the appeal s being
preferred. | | | o

17. Keeping i view the prévisibns of the Regulaﬁon 20 of the
Regulations and Rule 57A(8) of the Rules, we were not inclined to
place any reliance on this document i.e. the information Obtained
under RTT Act, after the disposal of the objections, and submitted
here during pendency of appeal, but keeping in view that no
objection has been raised on behalf of the Revenue, even when it
was feferred" to in the course of arguments on behalf of the
appellant,and even the authenticity‘ of the document has not been
chal]enged by the Revenué and ré:th'er learned' ¢0unsel for the
Revenue has also 1efcrled to this documen@é m the course of
arguments, to justify the transfer of the case from one Jurlsdlctlon o

he other uusdlcuon we are mchned to take t]ns documem mto -

el
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Assignment of matter for assessment after the survey

18. When as per the remarks made by the members of the téam in
the last paragraph of the survey report, the assessment/ reassessment
was to be made by the Assessing.Authorit}}, and sh. Vikram Bisht
prepared the aforesaid note dated 26/9/2012, it appeai‘s as 1f the said
VATO was himself exercising powers so as fo_ forward the survey
report with the documents to VATO-, 'Spe.c.ial Asﬁs'essment Cell, for
default assessment, instead of sim.ply. putting up a note for approval
and or issuénce of powers by the Co'mmis'sioneij(VATO) fc_l.rldefault
assessment on the basis df sﬁrvey report and documents. In other
chds the nole appended by Sh. Vikaram Bisht, VATO (Enf -I)
does not amount to be only a note. The said officer did not seelc ¢ any
approval on this note, and rather appended the note as if it was a
decision being taken by him, which was put up before the higher

officers, and not merely a préposal.

19. The contention raised by learned counsel for the appellant,
while referring to the auﬂleﬁﬁci‘ty of approval accorded

byCommissioner, VAT is that in view of decisionin M/s. Larsen &

Toubro Ltd.v. Govt. of NCT of Delhi & Ors.in WP(C)1820-

22/2013, decided by our own Hon’ble ngh Court on 15/3/2016,
SUCh approvzil ‘by the ‘Commiqsioner VAT, camot be said to be the
qpecxﬁc and- p10pcr OI'dCI to exercme powem Ior makmg of

assessment, In this regard, on behalf _"_"'”wppel]am reference has been
arnatalm, (2010)

-' made to demsmn in M/S R C. Indla V

E 29 VST 494 (Kam) G}J/

Dl
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Whi]el challenging the assessment made by_ the Asseséing
Authority regarding the dealer — appellant herein, learned counsél
for the appellant has pointed out that there is no reference therein
that Sh. Bijendra Kumar, VATO was excrcising powers while
serving with, special Assessment Cell, in-terms of the note approved
by the Comrﬁissioner, .VATE and that actually he was servihg in Law

" & Justice and having additional charge of VATO (Audit).

20. Challenging the validity of said order of assignment to Shri
Bijendra Kumar, in the eye of law, on behalf .of the appellant,
reference has been made to decision in Bachhittar Singh. v. State of
Punjab and'AnOther,l 1962 Supp (3) SCR 713, ‘wherein Hon’ble

Apex Court observed that merely writing something on the ﬁ_le does

not amount to an order.

The qﬁestian for determination in Bachhittar Singh’s case
was: “As to whether the order could be recorded as the order of the
said Government which alone, as admitted by the appellam,: was
competent to hear and decide an appeal from the order of the

Revenue Secretary.”

Hon’ble Apex Court observed that no formal order modifying
the decision of the Revenue Secretary was ever made and that until
such an order was drawn up, the State Govemment'could_not be

regarded as bound by what was stated in the-{ile
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It is pertinent to note that in the said decision, Hon’ble Apex
Court assumed for the purpose of the said case that the said note was

an order.,

On beha];f of appellant, reliance has been placed on decision in
NareshbhaiBhagubhai and Others vs. Union of India and
Others, (2019j 15 SCC 1, as regards file notings and lack of
connnunica'ti.on, Hon’ble Apex Cout observed that it is settled law
that a Vslid order must rb-e ) jreasohed Ordsf,. which is duly
communicatlé.d.;_to the parties. The file noﬁh g contained in an internal
office file, (-)fr:in' the report submitted by't_he Competeﬂt Au.fllorify to

.the Central Govemment, would not constitute a*‘:valid order in the

eyes of law. |

Reference has also .been made to decision in State of Bihar
and Ors. v. Kripalu Shankar and Ors., (1987) 3 SCC 34, wherein
on the point of notings in a ﬁotes file, Hon’ble Apex Court observed
that notings in a notes file, not only of officers but even that of a
_ Minister'WiH not constitute an order to affect others unless it is
donein accordance with Art_icj[e 1_66(1) and (2) and_commuﬂicafed to
| the p'erson concerned.  The notingsf n a ﬁlé gel -cﬁ]miﬁa‘ted -into an
order affectmg rlght of p’lrmes only whcn it reac,hcs the head of the
* department and is cxpresscd in the name of 111(—: Govetnor,

| authen hcated in ﬂle mannex pr 0V1ded in Artlcle 166(2)

21, FTOln'.tﬁé record made availablﬁ “by b -‘ajépéllént during this
,-appca] 1[ cannot be said that Sh VATO,
© Special Assessment Cel] It was for 71'_

B LT eisof_sﬁ |
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material to sugges hat Sh. B!jel’ldla Kumar was VATO, Spl.

Assessment Cell so as to connect the proposed approval granted
cafter 26/9/2012, with Sh. Bijendra Kumar was VATO, Spl
Assessment Cell, in order to prove that the Commissionér had

transferred the case to the said VATO for the purpos¢ of default

assessment.

Revenue has also not brought on record any genelal order passed
by the Commissioner, dmmg the relevant pe110d to suggest that
VATO(s), Special Assessment Cell, was/were delegated all the

powers by the Commissioner, u/s 68(1) of the Act, including that of

framing of default assessment.

22, Tt has been submitied on behalf of the appellant that the
Revenue cannot be permitted to take a stand different tlian. the
,. principle laid down in the earlier case. In this rega,rd, reference has
also been made by learned counsel for the appellant to decision in
JayaswalsNeeo Itd. v. Comm'ission.er of Central EXciS_e, Nagpur,.
2006 (195) E.L.T. 142 (SC), wherein, it was observed that the
d.epaﬁlnezlt h‘ﬁVing accepted pfinoiple laid down i.n.Hindustém Gas
and Industries Ltd. v, C.C.E., Vadodara 1996 (88) ELT 413 (T)
- to the_effeet that inserts did not require any precision machining or
that any such machining was done by the appellant, cannot be

permztted to take a etand different than the principle laid down in the

carlier case.

In this regard, suffice it to state he Ahat Reyenuc has not put_ |

forth any stand different from any previdigsstand’
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before this Tribunal or Assessing Authority or Learned OHA. Even

otherwise, each case is decided on its own facts.

Whether it a case covered by provisions of section 80(3) of the

~Act?

23. Leamed counsel for the Revenue has “also refei‘red to
provisions of section 80 (3) of the'Act and submitted that since as
per this provision, no assessment made under this Act shall be valid
merely on the ground that the action could also have been taken by
any other authority under any other provisions of this Act, there is
no merit iﬁ the contention raised by learned coun'sell for the appellant
on the point of urisdictio_n, éven if the assessment has been made by

VATO (Audit).

To support case of the Revenue, Learned counsel for the -
Revenue has also referred to the following observations made by the
Hon’ble Apex "Courtin.Centra_l Potteries Ltd., Nagpur v. State of
Maharashtra, 1966 AIR (SC) 932, while 'drawing. a distinction
between want of jurisdiction and irregular assumption of
jurisdiction: | o

“That there is a fundamental distinction between Want juri‘sdict;ionr and

irregular assumption of jurisdiction, and that whereas an order passed by an'

 guthor with respect 0 a matter over which it has no juri,sdictioﬁ i‘s_a nullﬁy
and is o‘péﬁ to collateral attack, ord'el' pasé_éd by. an -.'mi't:horitff which has

.iu1~isdi'ctiqr.1, over the matter, but haé ﬁ35u11ied, it othemise they _‘:_in_t.he 1ﬁ0de

prescribed by law, is not a nullity.” g5 #:72 ‘ ﬂ

-
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The contention raised by learned counsel for the Revenue is
that herein, in the given facts and circumstances, it cannot be said to
be a case of want of jurisdiction or that the jurisdiction exercised

regarding assessment is a nullity.

In 1eply, learned counsel for the dppellam has  rightly
contended that the point involved in the case of Central Potteries.
(supra) did not directly pertain to -the jurisdiction to frame
‘assessment and as such this decision does not come to the aid of the
Revenue. Reference has beén made to decision in Commissioner of
Sales Taﬁc, UP v. Sarju Prasad Ram Kumar, Civil Appezil No. 2114
of 1969, decided by Hon’ble Supi‘eme Court on 4/10/1972, |

‘Therein, the sole point for determination before the Hon’ble
Apex Court was “whether the appellant is not liable to pay tax under
the provisions of the Central Provinces and Berar Sales Tax Act,
1947 (Act 21 of 1947), on the ground alleged that it had not been

validly register_éd as a dealer under section § of the Act.

In that appea‘l, a number of grounds were put forward in
support of the claim, but Hon’ble Apex Court observed that it was
necessary to deal with only one of them and tha,t was’ 1f the qales
Tax Officer who issued the 1n-,g1strat10n certificate to the. appeliant

July, 21, 1947 was not authorized to do So_under the Act and that in
faxs were illega‘l and

Q/.

Ssrv g

consequence all the assessments 1ecove&rle

void.”

”/\Q Y
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~ Hon’ble Apex Court upheld the view of the Hon’ble High
Court that the appellant was liable to pay tax under the Act
irrespective of whether the registration u/s 8 was or was not valid;

the liability was not conditional on the registration of the dealer.

Therein, it was further observed that the a.ppelhnt had itself,
been submitting ifoltllltai*ily returns on which the assessments had
been made and it was not idle for it to contend that the proceedings
taken on its own returns were without juriédictiom.
| 5o, We.ﬁnd thélf in the said d.écision question for determination
was totaﬂy a different one, and as such it does not come to the aid of

the Revenue on the point of jurisdiction involved in this matter.

24, In Sarju Prasad Ram Kumar’s case (supra), cited on behalf
of the appellant, appeal had arisen from the decision of Hon’ble
Allahabad High Court in a reference under section 11 of the U.P.

Sales Tax A_ct.'

Therein, assessee-respondent carried on his business in Sector
III for which sector there was a Assistant Sales Tax Officer,
Lucknow was one of the circles formed under the Act. In that circle,

there were several Assistant Sales Tax Officers.

Relevam facts of thc‘case read as under:

“For the assessment year 1959-60, the Assistant-Sales Tax Officer, Sector I,

Y

issued to the assessee a nofice under se
served on the assessee ont January 17, 1

&\Q\M

 Page 22 of 36




After giving an opportunity to the assessee to put forward his case, the

Assistant Sales Tax Officer assessed the assessee on a furnover of Rs. 18,

000/-.

The assessee preferred an appeal against that order to the Assistant
| Commissioner (Judicial), Sales Tax. Before that officer, he contended that the
Assistant Sales Tax Officer, Sector II, had no j'Lll*iSdi(:T;iOﬂ to assess him. That
contention was upheld by the appellate authority. That authority came to the
conclusion that the only Sales Tax Officer who would have assessed the

assessee was the Assistant Sales Tax Officer, Sector [il. He accordingly set

aside the assessment.

Aggrievéd. by that order, the department went.‘up in appeal to the Judge

(Revisions), Sales Tax. The Judge (Revisions), Sales Tax, affirmed the

decision of the appellate authority,

As demanded by the department, the Judge (Revisions), Sales Tax, stated the

following question for ascert'aining the opinion of the High Court :

"Whether, under the circumsiances of this case, the assessment passed by the

Assistant Sales Tax Officer, Sector Il, was a valid assessment or a void one

without jurisdiction?"

Hon’ble High Court answered that question in favour of the
assessee, Whj.fl,e coming to the conclusion that the assessment in
question was void as _i‘he Assistant Sales Tax Officer, Sector II, had
0 jurisdiétion to assess the assesséc—i. The departm@m challenge;fthe

e

said decision.

Hon'ble Apéi{ Court while dealingwith the matter, obscrvcd:im __

e

the manner as —

L

B
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demarcation, the Assistant Sales Tax Officer, Sector 11, cannot be held to

have had any jurisdiction to assess the respondent,

In the present case, it is not disputed that in'the Lucknow Circle there are
several Assistant Sales Tax Officers. It is also not di'sputed before us that
Sector III has a separate Assistant Sales Tax Officer. It is not shown that the
Assistant Sales Tax Officer, Sector 11, had also been conferred with
Juuschchon to assess the dealms in Sector III. In these cir cumsiances the

only posmble conclusion is hal the Asmstam Sales Tax Ofﬁ061 Sector II had

no Jurlsdmtlon 10 assess the dealers in Sector HI

6. In the High Court, the departlnclnt contended- that the assessees case was
transferred from the file of the Assistant Salés Tax Officer, Sector II, to the
~ file of the Assistant Sales Tax Officer, Sector II. This contention has been
rejected by the High Court as having no basis. In fact, that contention has not
been repeated before us. Mr. Karkhanis, appearing _for the department,
contended that in view of the provisions referred to carlier, we must hold that
all the Assistant Sales Tax Officers in Lucknow Circle had jurisdiction to
assess all the dealers in Lucknow Circle. This contention is upacceptable, If
we accept that contention, sub-rule (3) of rule 3 becomes otiose. Purther rule
6(a) also becomes ineffective, It is for .obvious reasons the rule-making
authority has empoii&fered the Commissioner to allocate separate areas for
separate Assistant Sales Tax Officers. When such an allocation is made, the

jurisdioti_on of each officer is confined to the area allotted to him,”

~ Inview of the above d.isc'u.ssiojn, we do nofﬁﬁd that present
case is covered by the provisions of section 80(3) of DVAT Act.

Conclusion

<hold that since Revenue

AT

tttt

In view of the above dis_cussion,ﬁ_,

has falled to prove that Jjurisdictionst

ﬁ&‘»\é

section 32, 33 of DVAT Act, in respect. “the 0

\"”‘
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office of the dealer-appellant was conferred on Shri Bijendra
Kumar, VATO by_lfollowingdue process of law, the assessments
made by the Assessing Authority-Shri Bijendra Kumar, VATO are

held to have been framed without any jurisdiction.

On m_erits

25. Even though, as discussed above, we have arrived at the
aforesaid conclusion on the point of jurisdiction ahd the impu.gned
orders passed by Learned OHA upholding the assessments framed
by the Assessing Authority, deserves 'td be set aside on this legal
ground alone, keeping in view that arguments have aiso been
advanced.byieamed. counsel for both sides,: on.the poiﬁt of stock
variation and incriminating documents seized from the business
premises, in the interést of justice, and for complete and effective
adjudication of the matter in dispute, we proceed to deal with the

submissions on these points as well.

Stock Variation

| On merits, on the point of stock variation found by the
Assessing Authority and learned OHA, learned counsel for the
“appellant has pointed out that oné of the submissions before Learned
| ,-OHA. was that clearing and forwarding charges, cuStom duty,

royalty and charges etc. were incurred by the d.'ealér on account. of
itlod from 1/4/2012

iinpoﬁ of goods from out of India during t

A

0 28/8/2012 i.e. the date of Survéy_? and that the total:dmount of Rs.

gi,‘ﬂ -
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- pertain to the previous quarters/period;

29,08,603/- towards such charges be adjusted towards the stock
- variation. |

The contention is that the learned OHA did not accept the
above submission made on behalf of the dealer, and rather observed
..that the said expenses, even if incurred by the dealer, pertained to
the complete import of goods made by it during the aforesaid period,

and the same did not pertain entireiy to the stock available at the

time of survey alone.

Learned coﬁ.hsel has réferred to the prc;vis';i_ons of section 2 (zd)
of DVAT A'ct, which defines “Sale Price”, and includes purchase
price, then refer to section 3 & 5 of DVAT Act and also referred to
decision in Ajay Road Lihes India PVl’. Ltd. VS CTT, Delhi (T),
appeal No. 83/ATVAT/10-11by this Tribunal, wherein it was

observed that the imposition of tax was contrary to law.

- Learned counsel for the appellant has referred to all these
_docu.mem‘s, recovered from the premises of the dealer — appellant, in
the form of loose sheets, one by one, and contended that many of
these documents do not pertain to the conce:med_'p'ériod and rather
Thél’[ ne 'illvestigation'W-a-s |
done in respect of the entries recorded .i.n_fth_es_é docufm:nté, by
| .récording stéttelnellts', of the persons whose I:paﬁrticulars”." ﬁnd |

mentioned therein.

Learned counsel for the appcllaﬂ_‘ has 'éubmitted that in

'n’trles_“"ui ﬂ’lﬁb@ documents

VD'\ /w"
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Assessing Authority should not have made any "a;tsseslsmentl' of {ax,
and as such-the impugned order 13aSsed, by learned OHA upholding
the assessment made by the Assessing Authority, deserves to be set-

aside.

In support of his contention, learned cou.nsél has referred to
decision (1) in the case ol M/s. Rochées Watches 1td. v. CCE 2006
(197) ELT 218 (T; (2) in the case of M/s. Opel Alloys (P) Lid. v,
© CCE, reported as 2005 (182) ELT 64 (T); (3) in the case of CCE v.
Shree Taxmi Steel Rolling Mills, 2008 (232) ELT 695 (T); (4) in the
case of M/s. Pilot Industries v. CCE, 2004 (173) ELLT 402 (1), (5) in
the case of Mfs, Laxmi Engg. v. CCE, 2002 (139) ELT 573 (D).

On th.e .other hand, Learned counsel for the Revenue has
referred 1o the" provisions of section 78 and 48 of DVAT Act and
rightly submitted that dealer could file application before the
Assessmg Amhority or before the Learned OHA for summoning of
~any person whose paltlculfus were mentmned in the loose papers,

seized from the business premises of the dealer, for the purpose of
| {evy of tax, but no such step was taken, a,nd as sucjh there is no merit
in the contention m'isleid by learned counsel for the appellant to
'_ig_nore from consideration the papers seized from the business

premisa_s of the dealer, for the purposes of framing of assessment.

£.COUrse of arguments,

Tt is pertineﬁt to mention heré that i
:1660very of these d.o.cuimm:; from ng 2'bus esd""f‘lareImses of the
| df:d]Cl appellam was 1101 at all d1spuicd Ry n at Lhe ime of survey,"
_ 'thelr PECOVELY Was ot dlf;puted I‘uﬂheu‘f 0r¢;:5001
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_-111011n11na11ng documents, from the busmes

Revenue-‘cammt be expected to prove cao

no complaint was ever lodged by the dealer with the concerned
VATO denying seizure of documents or the recoveries. Therefore,
the decisions relied upon, wherein recoverics were not established,

do‘not come to the aid of the dealer.

In case of tax liability, even though initial burden to prove

search, seizure and enforcement is on the Revenue, but to prove that

the dealer has no tax liability, onus shifts to the dealer. Once the

factum of search and ' recoveries at the time of survey have gone

unchallenged, the onus shifted to the dealer to prove that the
documents 1fe'\covered, even though in the form of loose sheets/slips,

were not sufficient enough or convincing to hold the dealer liable for

tax.

It is a different matter that under the law, assessment/re-

assessment is required to be made by the competent person, in view

of the provisions of Chapter X of DVAT Act, within a maximum
period of 6 years. But, there is no merit in the contention raised on

behalf of the dealer that it was for the Revenue to call persons for

“investigation, after gathering their _partiou].ars from the seized

documents or loose slips.

In case 'of recovery of incriminating maferial, from the

; busmess plem]ses of a dealet, it 1s for the dealer to exp]am as 10

under Cll‘CLlI‘Ilefu]CGS said documenis W und lymg at’ 1116 |

busmess premises. In other words, or Fmﬁco'Very iof sucnhke
#" g L -

P i . .
pfemises,of a dealer, the

Jijiiyor transaction by
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summoning the persons whose particulars are ascertainable from
- such documents. Rather, the onus to explain the entrics recorded in
suchlike documents is on the dealer, and for adducing evidence, the
dealer may have assistance of the Revenue authorities in securing
presence of the concerned persons or withesses, to'prove its claim of
1o tax liability on the basis of such documents recovered from its

i

business premises.

- We do not find any merit in the contention of learned. counsel
for the appellant that issuance of summons is one of the judicial
functions, as per provisions of Rule 40 of the DVAT Rules, but no
* such judicial function was exercised by the Assessing Authority, the
reason being that it was for the dealer to apply for any such step, but

Topn LTRAL s

it did not do so. /W/w%m/&m” * ””J‘a/@m;?& -

("o-yy—,fv (T D‘/V‘ﬂ e i
In Rochees Watches Ltd v. 001111nissi0ne1' of Central Excise, Jaipur, 2000
(197) EL.T. 218 (Tri. - Del.) cited on behalf of the appellant proceedings
against all the appellants were initiated on the strength of a common show
cause notice dated 21-5-2003 under Which the duty demand based on the
shortage of 111pul%/ﬁ1113hed goods and clandestine removal of the same was

raised and penaltle*: were also proposed to be imposed on them. The

adjudlcaimg authority had confirmed the duty demand and imposed penalties -

s detailed in the impugned order against all the appellants,
Therein, the shortage of 96017 picces of watch cases and 7548 picces

of quartz movemems on physwa] stock Veﬂﬁcatmn taken by the officers in

the factory prcmlscs of the ’Lppellants compmy allegedly was detected as
5, 36,87,053/- and Rs.

-~ ‘detailed in the show cause notice involving iy 6

appellant-company.

"
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There, according to the company, it had stock of very old watch
cases/quartz movements which were not usable/saleable and as such those
were, re-melted, resulting in the shortage of the Watgh cases and this
explanation could not be out ri ghtly rejected by the adjudicating authority, for
want of any evidence to prove the clandestine clearance of the same by the
company in the market tb various buyers.

It was observed that in the absence of any tangible evidence regarding
removal and sale of short found watch cases and quartz movement, the duty
in respect thereof could not be placed on the company by drawing
assumptions and. presu.inptions in that regard. There was no tangible
" evidence to establish that fhese goods were cleared by the company in the

markel. No oral or documentary evidence in this regard had been collected.

Therefore, the duty demand of Rs. 36,87,053/- and Rs. 61,450/ ag_ai'nst the

company in respect of these goods, was set aside.

A[]. this shows that the case is d1st1ng111shable on facts.

At this stage, it is pertinent to refer to the following significant
observations made by Hon’ble Apex Court in Padma Sundara Rao
State of Tamil Nadu .(2-002) 3 SCC 533 aptly explaining

perspective of the matter about applicability of decisions or

- precedents as follows:—

“9. Courts should not place reliance on decisions wiﬂ:x_out
‘disoussing as td hdw the factual  situation ﬁts -ih""with 'thé fact
- snuaimn of the decision on Whlch reliance is p]aced fhere is
always peml in fr catmg the wmds of a ,speech or Judgment a8
1,11ough they are: words in a ]cglslatlve enaotmem emd it i to be

" Lcmembered 1ha1 Judlclal ut 1erances are made in the settmg of ﬂ

*-Blmsh Raﬂways Board ]972

5
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Railways Board v, Herrington, (1972) 1 All ER 749].
Circumstantial flexibility, one additional or different fact may

make a world of difference between conclusions in two cases.”

In Opel Alloys (P} Ltd v.-Commissioner of Central Excise, Ghaziabad,
2005 (182) E.L.T. 64 (Tri. - Del), cited on behalf of the appeilant,
emphasises was the fact that in respect of all documents fecovered from
De{/ika Chambers, the Department had not identified the person or persons
who maintained those records, nor any statemen‘t-'frqm any employee of the
Appellants’ factory seemed to have been recor‘ded by the Department. These
averments were found. to have not been rebutted by Revenue. h
Accordingly, it was observed that in absence of any statement or
‘enquiry, !it_ was not understood as to how the Adjudicating Authérity came to
the conclusion that the loose pépérs recovered from the office premises
showed the cash payments to scrap traders, confractors and truck owners, etc.
Therein_, no statement of any of the scrap traders, contractors and truck
‘owners has been brought on record by Revenue nor had been relied upon in
the show cause notice. The stamp mark on a few of the loose papers did not
establish the fact that Devika Chambers was the office premises of the
Appellants in a.bsence of any positive evidence. The Revenue had not
- succeeded in establishing that 301, Devika Chambers was used by the
Appeilants as their office. Accordingly it was held that the duty could not be
demanded from the Appellants on the basis of the dobuﬁwnts rccovem there-
fmm.. | |
Said decision is also distinguishable on facts. Furthermore, here,
recovery of the documents at the time of SL_IWGy is not in dispute,

rubber stamp of the dealer was affixed on @g}ch«-ﬁdqcumcnt at the time

-of recovery, and the Revenue has hotl; c'_')p‘-qﬁs_e’ ,__-i*-‘the cIaim,liof ‘the

i
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In Pilot Indusﬁ‘ies v, Commissioner of Central Exc‘ise, MumhaiN, 2004
(F73Y ELT 4-02 (Tri-Mumbai), on behalf of the appellants it was claimed that
‘the entries figuring in the “Kachha Slips” and Rough Book (Part-II and Part-
IIF) could not be considered to be the entries of clandestine removal. The
- appellants had explained to the officers that, these entries relate to the trade
enquires received from the various buyers. The departmental authorities
disbelieved this story and claim that, the said entries actually relate to the sale
transactions, not reflected in the sales extracted at Part-l m the preceding
paragraph,

Hon’ble Tribunal observed that “the parties were able to corroborate their
respective versions. It should have been possible for the appellants to refer to
a .speciﬁ‘c c—:niry in the Part-Il and correlate the same with the actual
despatcﬁes reflected in Part-1, since quite a number of parties were common
in both the parts (also in Part-IIT). The departmental authorities on the other
hand had thrown up their hands in despair saying that, for want of full
particulars of the party’s name and addresses, fliey were not able to seek
confirmation regarding the authenticity -of transaction. In the order-in-
original the adjudicating authority, however, observes that since the trade
proceeds on trust, incorporation of such sketchy details of the customers was
sﬁfﬁcient for the appellants and therefore he held that the figures reflected in
Part-IT & IIT were actual sales.”

In this contéxt, Hon’ble Tribunal observed that ¢ when the two parties were
reading a piece of evidence, in diametrically opposite manners, then without
an ind_ependeh'li corroboration to justify th.e' r(_aspective ini:erpretaﬁbn,_ it Waé |
ndt posSibIe o suppoit the claim of eithér the depirtmeht or the appéllahts
However, it must be remembered that, a greater burden rests on the
department to prove its case in a positive manner w1th some degwe of
crcdlb ¢ evidence.

Therein, Lhe solc ewdunce in the f01 m of Kachha Shps in that case was held_
to be adcquate 10 support the allegauon, when the said documents did not '

conclquely suggcst the sale; and the probability of the said record bemg the

record of trade enquiries could not altogether be ruled I out. ‘(\
\
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_ It was further observed as under -

“As already noted, there are common names in both Part-I as well as Parts-II
& 11, Therefore the departmental authorities, could have identified the
parties named in Part-II from the records in Part-I and conducted further
investigations to ascertain as to whether or not, the details recorded in Parts-II
‘& I relate to any corresponding purchases made by them. It is nobody’s
case that the parties whose names-figure in Part-I, ?Qith the same sketchy
details as reflected in Paris-1I & III are not traceable since the sales to‘the said
parties is an admitted fact.” |

As noticed above, in the case 1ehed upon the appellams had
explained to the officers that, these entries relate to the trade
en.quireé redei%d from the various buyers. Here, Wben we have
enquired {rom Ie_amedi counsel for the app'ellan{ aS fo what was thc |
explanation of the dealer about the recoveries, the reply is that it was
for the Revenue to conduct investigation before relying upon these
documents. In view of the discussion above on this point of onus of
proof, we do not find any merit in this contention on behalf of the
dealer. The decision relied upon is distinguishable and does not

come to the aid of the dealer.

- In Laxmi Engg. Works v. Commissioner of Central Excise, Delhi, 2002
“(139) E.L.T_. 573 (Tri. - Del), cited‘c;n: behalf of the dealer, the allegations as
contained in the show caﬁse notice were regarding the receipt of the raw
material i.e'. sillies/ingots, 1ﬁ1a1111faciute of the final prb’du.c_t i.e. coppet wire:

. - rods from that mdtenal and then dlsposal of the same in. a clandestine manner
without paymem of duty during the period 16-7- }995 to 27-11-1995. There,
reliance had been placed by the Commissioner mainly on the entries found in

65 Sllp pad% ‘some loose papcm and onc, registor: a,llcgec Iy recovered from the
3 pads recovered, 30

fwctory premises of the appellams as out of 1116}01'11

- allegedly pelhmed to the 1ece1pt of raw matel i

\)mw
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other 35 related to the manufacture of copper wire rods from that material by
them.. . |

Hon’ble Tribunal observed that the said record, as per impugned order were
maintained either by Sohan Lal, Sﬁpervisor or by Nagendera or by-' Prem
(Raju) who were employces of the appellants; but out of these three
employees {he statement of only Sohan Lal was recorded during investigation
wherein he allegedly admitted the correctness of the entries in the .éeized
record, but, as further observed, his statem'ent éould not be in fact legally
used as a substantive piece of evidence against the app.ellants. He did not
appear for cross-examination during the adjudication proceeciijlgs_, although
the appellants requested for the same.

Hon’ble Tribunal further observed that from the statement it was not even
evident that how many entries in the slip pads, loose papers and register were
made by him and by his other two co-employees, namely, Nagendera and
Prem (Raju) 1'especti\}ely. ‘There was also nothing on ﬂ'ic record to suggest if
sta.temén'!:s of Nagendera and Raju were also recorded regarding the recovery
of 65 slip pads, loose papers and the register from the factory _premis'es of the |
appellants and the entries recorded therein. Therefore, the uncross examined,
uncorroborated and vague statement of Sohan Lal, Superyisor, regarding the
entries in the slip pads, loose papers and the register could not be considered

as legal and substantive authenticatéd evidence againsi the appellants.

- Here, in the case before us, recovery of the documents has not
been -disputed. In view of the discussion above, on .the.poin"t of onus
of . proof being on thc dealer, Whlch the dealel has failed to-

dlscharge ihe dec:1s1011 rehcd upon does not come 10 the ald of the

dealer,

26, No ol:her argumem on merus has been advanced be[ow us by |

leamed counsel for the partles

\

B\
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27.  In view of the above findings that Revenue has failed to prove

that jurisdiction to frame assessment under section 32, 33 of DVAT

Act, in respect of the turnover or business office of the dealer-

appellant was conferred on Shri Bijendra Kumar, 'V‘ATO by

fo].lowing due process of law, and the assessments made by the
Assessing Authority-Shri Bijendra Kumar, VATO are held to have

been framed without any jurisdiction, both the appeals are hereby

~disposed of, while setting aside the impugned order passed by

Learned OHA, whereby the assessments framed by the ‘Assessing

. Authority, in the manner indicated therein were upheld .

28. File be 00nsigned'to the record room. Copy of the order be

'Supplied to both the parties as per rules. One copy be sent to the

concerned authority. Another copy be displayed on the concerned

website.

Announced in open Court.

Date : December 15, 2021

MAL\\J\””‘M’

- l(RakEShBam _— (Nari;1d'61' Kumar)
Member (A) ~~ Member(J)
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Copy to:-

(1) VATO (Ward-81) (6) - Dealer

(2)  Second case file’ (7)  Guard File
(3)  Govt. Counsel (&)  AC(L&))

(4) - Secretary (Sales Tax Bar Assoclatlon)
(5),  PS to Member (J) for uploading the judgment on the portal of

DVAT/GST, Dethi - through EDP branch,
9) Commissioner (T&T) . _

REGISTRAR




