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BEFORKE D'ELHI VALUE ADDED TAX,APPELLATE TRIBUNAL PELHY
Sh, Narinder Kamar, Member (Judicial) & Sh. Rakesh Bali, Member
{Administrative)

Appeal No.74/ATVAT/15
Date of order: 25/01/2022

~ M/s Vanshika Enterprises, -
Flat No. 118, First Floor,
Mansarovar Building, 90
- Nehru Place, New Delhi-110019

e Appellant
V.
Commissioner of Trade & Taxes, Delhi. |
. Respondent
Counsel f@preseﬁting the Appellant None.
Counsel representing the Revenue Sh. P. Tara
JUDGMENT

1. Dealer-Appellant- a proprietor coneern, has filed this appcal
challenging order dated 23.03.15 passed by Ld. OHA-Special

Commissioner-T1,

2. Vide impugned order, Ld. OHA'diSpgﬁgﬁd chuom filed

by the Deﬁler-Appe]]aht against ass?gﬁssm of ?-\.ul;-;enalty of

yuthotity u/s 86(10)

Rs.15,66,408/-, framed by the Asséssirf@
of DVAT Act.
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3. The matter pertains to the assessment year 201 1-2012.

4. Vide notice of assessment of penalty dated 14.10.2013, the
| Assesgithuthori'ty levied penalty on the dealer to the tune of
Rs.15,66,408/- due to the following reas'ohs:w
“The above dealer was selected by' the Competent Authority for
audit of business affairs u/s 58 of DVAT Act 2004 read with
rule 46 of DVAT Rule 2005. Accordingly DVAT-37(Notice)
was issued to dealer on 07/06/2013 to alﬁpeal' on 25/06/2013 r:.md
its subsequent reminder used dated 23/07/2013 to appe.ar on
01/08/2013. A notice has also isﬁsued. to dealer through systein
on his login 1D vide Ref. No.2755. A Show Cause Notice dt
04/09/2013 and the same notice was served to the dealer on
04.09.2013 through ward VATI. However, despite several
opportunities given, bu{ the dealer has failed to producé the
hook of A/C. Tn absence of book of A/C, the default assessment |
is done as per provision of the Act as under. As per record
available in the system, the dealer has ITC claimed of Rs.
- 15,66,408/- 1s .disallowed on account of non product_iori of tax
invoices to be recovered with intere.st' @15% P.A. Penalty 18
imposed u/s 33 read with section 86(10) of DVAT Act 2004, for
tax deficiency. Penalty u/s 86(14) of DVAT Act 18 '1,130 1mpoqed

for non production of book A/C ?

5. Feeling aggrieved by 'the levy of asqeé?;me pé’r’n’:hlty-, the
Dealer-Appellant filed objections u/s 74 of ,DVA"I Act, on

18 11.2013. The Ld. OHA rejected the ObJCCtIOIlS in view of
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section 74(4)(a) of DVAT Act, while observing in the manner

as,

“Perusal of the assessment brder enclosed with objection
shows that a certified copy of the penalty order has been
received on 11.12.2014 on the face of it the objection appears
to have been filed on time. However, it may be noted that the
same VATO had assessed the same dealer on 14.10.2013
creating additional tax demand of Rs.15,66,408/- and interest
demand of Rs. 343,108/ vide order reference
N0.150009548700 and penalty demand of Rs. 50,000/- vide
. order reference No.150010189890 dated 14.10.2013. It is
evident that thé order bma‘ti.ng the aforesaid tax interest and
penalty demand is of the séune date as the order creating the
penalty demand is of Rs. 15,66,408/—. Hence, it is evident that
all the orders must have been received by the objector on the

same date.

In faet, an objectiorih.ad been filed on 18.11.2013 by the =
o'lﬁjectdr against the tax and interest & penalty demand of Rs.
15,66,408/-, Rs, 3,43,108/- and Rs. 50,000/- respectively
created by VATO as mentioned in previous para. The then
OHA had passed an or-der'.No. F/SCTT-I/T&T/Obi./2013-

' 14/132-136 dated 10.10.2014 in which the a‘forésaid demands

pertaining 10 tax interest and penalty had bEen Sent back to the

Assessing Authority with the hrec‘tlo

0 “J'i“]’f;.rqvide an.

“opportunity 01 bemg heard and to pro‘ thé"‘%%ooks of
account and 0the1 relevant records and thcrectfler lo carry out

_ | the VAT audit of its business affairs and p'v%s the assessment |

* o etc. orders afresh. In the same order the then OHA had stated

i

aﬂ\
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‘that since the objectdr had not contested nor objected to the
notice/order of assessment of penalty issued by VATO Ward-
90 on 14.10.2013 u/s 74(1) of the Act Zlevying penalty u/s 33
réad with Section 86(10) o.f" the DVAT Act to the tune of Rs.
15,6.6,408# the same is held to be intact and undisturbed.
.In'fact, in Para (6) of the order it is clearly stated by the then
OHA. that | |

“In- the order of défaﬁli: assessment of tax aﬁ.d interest
issued by the VATO of the Ward on 14.10.2013 w/s32 of
the DVAT Act subject matter of objection here before the
undersigned, a clear mention about levying penalty for the
tax deficiency u/s 86(10) of the DVAT Act, has been
mentioned yet, the objector has not so far filed any
objection against it along With the above said objections

filed by him as above.”
6. Learned OHA further observed in the present impugned order:

- “In fact the objector had filed a copy of the order Reference No.
150010189890 dated 14.10.2013 creating penalty demand of Rs,
15,66,408/- with his earlier appeal filed on 18.11.2013. It is
therefore evident that the order of penalty objected to in this
bbjlection was already. available with the objector long before he
obtained the present certified copy enclosed with the present

“objection. Accordingly it is evident that ‘the ]jresent appccﬂ 18

filed after a delay of more than 14 month@ alter recelvmg the

02.03.2015 and finally on 18 03. 2015 Whew 1101163""21]:3pearcd nor
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‘dealer has alleged that no notice was ::.:sa@rv‘

any intirmation was 1'ec'eived In fact, the notice for appearance on
26.02.2015 has been sent by Speed Post and the notice for
02.03.2015 had been received by the objector and the notice for
18.03.2015 had been received by the objector as well as the
counsel. Accordingly, the objection is refused in view of Section.
T4(4)(a) of the DVAT Act. Accordingly, the penalty demand of
Rs. 15,66,408/- created vide AA order vide reference No.
150010189890 dated 14.10.2013 by VATO Ward-90 stands and

need not be mterfeled WJth

As per the case of the Dealer-Appellant, notices issued by the
Assessing Authority, were sent at the old address of the

dealer, whereas, the department had already been informed

- vide DP-I regarding change of business premises to Nehru

Place, New Delha.

Dealer-Appellant denies to have received the copy of

" assessment of penalty dated 14.10.2013. Further, it is the case

of the dealer that the copy of the order of penalty u/s 86(10) of
DVAT Act was received by the dealer on 11.12.2014 and
thereupon, it filed objections before Ld. OHA on 19.01.2015.

It is also the case of the dealer that non appearance of the
counsel before Ld. OHA on 16.03.20159 was due to bona-fide

cause, as he noted wrong date in his dlary At the same time,

upbn it for

18.03.2015.

| Page 5 of 12 Fag
Appeal No.7T4/ATVAT/S




A1)

- of Rs. 19,09,516/- framed u/s 32 of DVAT A
while this allowmg ITC claimed by tht} dedi@r duc to the -

As noticed above Dealer-Appellant is feeling aggrieved by
order dated 23-03-2015 passed by Ld. OHA-Special

Commissioner-Il. whereby cbjections filed by the Dealer-

Appellant against imposition of penalty of Rs. 15,66,408/-,
imposed by the Assessing Authority under section 86(10) of
the Act, vide order dated 14-10-2013, in respect of tax period

“annual-2011 has been upheld.

The, objections have been rejected on the ground that the same

were filed more than fourteen months after the order dated 14-

10-2013 i.e. the order imposing penalty u/s 86(10).

It may be mentionerd here that despite repeated opportunities,
no arguments have been advanced on behalf of the Dealer-
Appellant in this appeal Only Ld. Counsel for the revenue has
advanced arg,umc,nts Whﬂb supporting the impugned order
dated 23-03-2015. Ld. cmmsel for the revenue has submitted
that since the objectim filed by the Dealer-Appeliant before

Ld. OHA were barred by limitation, the same have been

~ rightly rejected on this ground. |

Admi‘-tted.ly,' Dealer-Appellant had filed separ‘ate objections -
no. SCTT/775 dated 18-11-2013 gha]lengmg lhe assessmcm_
ot 14:10-2013
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11.

reason ‘that the déaler had failed to produée tax invoices. On
the same day, penalt‘y u/s 33 read with section 86(10) of the

DVAT Act was imposed upon the dealer on the ground of tax

deficiency. Still under another provision i.e. section 86(14) of

DVAT Act, penalty was imposed on the dealer due to the

reason that it had failed to produce books of accounts.

- Admittedly, while challenging the imposi'tionwof tax interest-

u/s 32 and penalty'u/s 86(14) read with section 33 of DVAT
Act, the dealer did not challenge the other penalty u/s 86(10)

of DVAT Act, imposéd due to non prodﬁction of books of |
accounts, and he challenged the same separately by filing

“objections which have given rise to present appeal.

Since the dealer did not file any objection against the penalty
/s 86(10) read with section 33 of DVAT Act, while dlsposmg
off the other objections SCTT/775 dated 18-11-2013, Ld.
OHA. upheld the same. | - | |

" In this regard, we find that when no objection was filed

~ the penalty under section 86(] O) of th

agamst the said penahy order, while filing objectlons against

the levy of tax, interest under section 32 and other penalty

under section 86(14) of the Act, Learned OHA deciding the
objections SCTT/775 could not record ) ':n.""""jﬁnﬁngs as regards

. %
. . "..Q\Q\ ! .
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=

OHA on 16/3/2015 and that no notice Was I

In the given Situa:tion.,_when. as per case of the dealer, the
objections were filed on the basis of certified copy of order
dated 11-12-2014, an applicatioﬂ seeking condonation of
delay in filing the objections was required to be filed, as per
proviso available under sub section (4) of section 74 of the
Act. Tt is not the case of the Dealei-objector thaf any
applicat.io_n. seeking condonaﬂdn of d.eldy in filing of the
obj(—::ction ‘was fil_ed. b_efbre learned OHA. What to say of
leading any evidence before learned OHA to prove s_ufﬁcient

cause for condonation cf delay.

It is true that notices were issued by the learned OHA to the
Dealer-Objector for 26-02-2015, 02-03-2015 and 18-03-2015
for appearance in the sa.id. objections but even ‘then none
appeared on behalf of the dealer. As observed in the
impugned order, notice for appearance issued on 26-02-2015
was sent by speed post whereas other notice issued for 02-03-
2015 was received by the objector. T he third notice issued for
18-03-2015 was also received by the Objector and its counsel.
The fact remains that nc;ne apﬁeared before the Ld. OHAIO
pursue the objections, due service of notices. In this appeal,
none has ap_peared on behalf of the dealer — appellant {0 make

any submission in support of the grounds of appeil, 3---i1;1_c‘luding

that counsel for the dealer could not appéat before learned

fved from

| - ':"3-'1*.-.-:.-‘.:‘,‘ et
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~ learned OHA for 18/3/2015. No affidavit of the dealer or of |

" its counsel has been filed in support of the said ground of

appeal.

As per sub-section (6) of section 74, the Commissioner 1s
empowered to pursue and determine the objection in absence

of the objector when the obj ector fails to attend the hearing at |

the given time. In the given situation, Ld. OHA was justified

~in proceeding further to determine the objections even in

absence of the dealer.

Since the Dealer-Objector had earlier filed objections -

SCTT/775 dated 18-11-2013 against the order dated 14-10-

2013, it can safely be said that the Dealef—ObjectOr was
within the know of imposition of penalty u/s 86(10) of DVAT

Act even at that time, but the dealer did not challenge the said

| penzﬂty. In the given situation it was for the Dealer-Objector

firstly to take steps at that very time i.e. filing of the previous
objections to specify therein that he was not challehging the
levy of penalty’ u/s 86(14) on the ground that no copy of the

said order had been supplied to it. However, .thc-_':re is nothing

on record to suggest that in the earlier objections he came up

with said version and reserved right to challenge the same on

receipt of copy of the said order.

\L

/1:-,\\
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As noticed above the deal.er. asscssee filed objectidnsl
SCTT/1015 on 19-01-2015 i.e. subsequent to the disposal of |
ﬂ]f: first 'mentionled objectiohs ...S_CTT/’?’]S of 18-11-2013,
cha.l.]engiﬁg only the other penalty imposed u/s 86(10).

While disposing of the present objections no. SCTT/1015

-dated 19-01-2015, Ld. OHA has observed that copy of the

order of penalty u/s 86(10) was already available with the
objector. On the other hand, the dealer filed objections
SCTT/1015 on 19-01-2015 alleging that copy of order of
penalty under section 86(10)-of the Act was never received by
him; and that only after collecting certified copy thereof, he
came to know of the said order, and as such the objections
were within the period of limitation when calculated from the

date of supply of its certified copy i.e. 11-12-14.

It is significant to note that dealer had taken up specific
ground in the previous objections that he had not received
copy of the .impugncd orders. Accepting the said previous
objections, the Learned OHA specifically mentioned that copy. _.
of orders could not be said to have Beén served, and
%cordmgly remanded the matter to Assessmg Authomy In

the given situation, even if the dealer dld nof challenge the

order u/s 86(10) of the Act at the tlme he' chaﬂenge the other

two assessments i.e. 1/s 32 emd 86(14) rodd:'wul

L h
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the Act, learned OHA should have set-aside not only the said

two assessments but also the third assessment i.e. u/s 86(10)

of the Act, the reason being that the learned OHA had
accepted the version of the dealer that no such order was

served upon it.

In other words, once the leamed OHA remanded the matter to
the Assessing Authority in respect of two assessments i.e. us
32 and 86(14) read with se¢ti0n33 of the Act, expressing out

regarding service of the said notices of the same date, learned

~ OHA should have directed the Assessing Authority to make

fresh assessment even as regard levy of penalty u/s 86 (10) of

the Act, for the same reasons.. Therefore, we find that the
impugned order passed by learned OHA dismissing the
subsequent objections oh the ground that the same were barred
by limitation, deserves to be set aside, and matter regarding
imposition of penalty u/s 86(10) of the Act is requir'ed to be

remanded to the learned Assessing Authority for decision -

- afresh after providing opportunity to the dealer of being heard.

15.

~A

In view of the above discussion, this appeal is allowed, the

in‘lpugned order u]:)hold.ing the imposition of penalty u/s 86

(10) of the Act is set-aside and matter is remanded to

Assessing  Authority for decision aﬁgésﬁ after providing

opportunity to the dealer of being heard.
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However, keeping in view the conduct of ‘the dealer —
appellant"in having not appeared before learned OHA, for the
purpose of ]1ear12§ ob]eou /gs on three dates despite notices
. \M}'(‘?"‘ -’7’

and 1hefeendu€~t~9£ﬂl@~dgalfs}~fappcllant as noticed above, the
dealer — appe]lant is burdened with cost of Rs. 20,000/-, ”fo

be deposited with the Revenue.

16. Parties to appear before learned Asseésing Authority on

09/02/2022.

17. File be consigned to thf_:'rc_:cord room. Copy of the order be
supplied to both the parties as per rules. One copy be sent to
the concerned authority. Another copy be displayed on the

concerned website.

Announced in open Court.

Date ; 25/1/2022

< {/f/'%u b L e B
AN | pr A
(Rakesh Bali) | ~ (Narinder Kumar)

Member (A) S Member (J)
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Copy to:-

(1) VATO (Ward-gp ) (6) Dealer.
(2)  Second case file (7)  Guard File
(3)  Govt. Counsel (8)  AC(L&J)

(4)  Secretary (Sales Tax Bar Association)
(5).  PS to Member (J) for uploading the judgment on the portal of
; DVAT/GST, Delhi - through FDP branch

(9) Commissioner (I'&T) _
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