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JUDGMENT

1. Preeent four apljeai's ‘have been ﬁled by the"prdljrietbrslliln'm .
| -Gonc;e:rm a dealer rf‘gistcrad with the Dcmﬂmcm of Frade & - E
Taxes vide Tin No. 07370128066 (Ward No. 73). Dealer has.

challenged order dated 08/07/2021 wheleby its ijecilons_ o
i a,rra,mst assessmemf; flamed by the - Assebsmg Authouty - - :
AVALO under DVAT Act on 22/5/201,2 concerning mx":'f‘.“"” |
period — 1% quartex 3" quarter and 4L qua;rtel of 2009%010 and‘ |
| ¥ qumm of 2010- 2011 have been dlsmlssed bemg barled by:
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2. Vide notices of default assessments dated 22/05/2012, framed
By the.Assessing Authority u/s 32 of the DVAT. Act,.ili respect

| ‘of the aforesaid three qua1te1s (1S quarter, 3+ quértc—:j. 'aﬁd@m :
quartel 0of 2009- 2010) and the notice of default assessmem dated -
28/9/2012 clcum framed by the Assessmg Authority u/s 32 of- |

the DVAT Act, in respect- of the aforesaid quarter (1% quarter of

] 2010-11) clatms for refund ﬂled by the dealer f01 the sa1d tax
"pellods were rejected on the ground ‘that the dealel neither *
appcared nor filed any, documem for Ver1ﬂcat1011 of 1ts claim,

- despite issuance of notice.

3. jl“eelmg aggrieved by this said %sessmems the dealer filed

lObjGCthIlS before leamed OIIA on 28/9/?020 in respeot of 111

the above memloned tax peuods

4 Le’améd QH-A dismissed the objections while observing that ‘t_he.\._‘ "

“dealer filed the said objections after expiry of the pr;c_scribe-d

-per;iod of two months and did not file any appliCations s_éal;ing,. i

condonation of delay. ‘LQal_‘lled OHA further Observed tll_a't only . |

“in the affidavit, the dealer furnished reasons for late ﬁling of . .

objecﬁons_ i.e‘.___a_,‘ft_cj;r more than 8 years of the framing of the

default assessment of tax and interest, but the saime '_wGre found _-

| ‘to--jb-eh;nof acceptable"for_-'_c:()ll_dplla;"tion of said delay, mmﬂ_tliere was

‘no sufficient and reasonable justification "fo condonation of

'derlay‘.

5, In these appeals leamed counsel for the de'ller - appellam has -

comendecl thai the 1mpugned order passed. by the leamed OIIA S o
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e,

is illegal and void, being contrary to the provisio'ns of -S_ections

74(7), 74(8) and 74(9) of DVAT Act, as it was passed beyond

statutory period of 15 days. In this regard, reference has been

made to decision in Combined Traders v. Commi-ssioner of

- Trade & Taxes, (2019) 57 DSTC 343 and 8. Gurcharan Smgh

& sons V. Commissioner of Trade & laxes and Ols

1201 9VIIIAD(D611}1) 168.

Learned c‘ounse]. for the Revenue _haé opposed the conteition
raised by learned counsel for the dealer — appellant, Wh_ild

submitting that the impugned order is dated 8/7/2021 and not-

_9/7/202_1_' and that ﬂm same having been passed within the.
| prescribed-pezriod, it cannot be said that the impugned order is

- illegal or'the same has been passed beyond the prescribed.- pefiod

of 15 days, When counted from 23/6/2021 i.c. the date DVAT 41 .

was 1eoewed in the oﬂice of 1@&1116(1 OHA.

. ‘_File --11@veals ‘tha*li’ on 22/6/2021,' Sh. Rohit Gaufam, .AdVOCafé | |
- counsel for the dealei‘ presented an application addressed to the .

* Commissioner of VAT, Depaftment of Trade and Taxes, Néw :

Delhi“ It was éllleged' in the é.pplicfrtion that all- the four

| objectmns dated. 28/9/2020, were pendmg bef()le SCTTFI but_

noihmg had been do11e il 111611 Further, it was alleged that ihe;" | o

dealer approachc;d SCTT-I for ﬁlmg of noilce oJf dehy in

‘decrLdmg the Ob_]@CthI‘lS within the time plesmbed in secuon PR
74(7) of DVAT Act dnd form DVAT 41, but the office of the

SCTT-—]. 1efused to 'l,ck;tmwledge Lhra same, zmd as the dealel had T
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7o objectlon to file DVAT 41 with copies of DVAT 38 and |

or del s/notlces
Form DVAT-41 pertains to request for consideration of the
objections and communication of decision within a period of 15

d.ays from the date of receipt of the said notice.

further that the counsel was directed to appear on 9/:7/2021.
| _Leamed OHA further observed in the impugned oi*der"thfif since |
the deale1 hdd filed DVAT: 41 which qutlllesdlSpOS’Ll of 1:11&:'.“' |
objections in a time bound manner, he had no- ‘option but to

- decide the objections.

From the said observations, it appears that after having heard

| In the 1mpug11ed order, Ieamc,d OHA 11,:13 observed that counsel | I'
for the Ob_]@C’LOl appeared before him on 7/’7/2021 and Submlttecl o
an affidavit dated 6/10/2020 with addmonal submissions, and

| co_linsel for the OBjegj'tqr, even though the objections were listed

- DVAT-41 was 1eoelved in his office on 23/6/2021 Learnedr |
counsel for the dealer — appellant submit shat DVAT 41 havmg |

for '9/7'/2021 for ordei's in view of the time pi*escribed in o

si gnaim es.

_DVAT ~41, the same were dlsposed of on 8/7/2021. This i 1s clear - o
from 1116 date ie. 8/ //2021 puL by learned OIIA undel h15 ‘

In the 1mpugnecl o1der leamed OHA has memloned that the R

been submitted on 22/6/2021 the obj Jccuons were required 1.0 be'  ' o

_\ dlsposed of Wﬂhm 15 days but the same were chspooed of on o |
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16Jth day, and as such the 1111pugned mdcm deserves to, be 5@L~
"lSldG | |
In Combined Traders case (supra), it was contended on 'behalf of

Rév_enue that the dealer had not complied with section 74(3) 0[

: DVAT Act sinCé 'the ‘ilot-ice under DVAT-41 was 1101;‘servéd in |

~ person on ihe OI]A but on the Commlssmner a,nd as such R

| provisions of section 74(8) could not be mvoked Whlle deahng_

with the said comemlon, the Hon’ble High Court observad_ that
as per cdpy of DVAT-é 1 form served on the Commissionei' by
Lhe dealel thele was an acls:nowledgemem stamp of 1he Cemral

Resources Unit, DT & T. Tt was obselved ‘that in ofﬂco .

SCIVlCGS of notice upon pubhc officials are usually done at one

desl(, ‘where ‘the offices are located and there is a 016115; who

‘usually  receives notices and = gives acknowledgement. . =

Accordingly, the HOﬁ’blé High_ Court - did not acc_ep't'thle-

contention raised 611 behalf of the'Rev'erme that thé:re' was non

comphance with section 74(8) of DVAT Act read wnh Rules ’56’.7_ .
of DVAT Rules. B R

n S. Gurucharan Singh’s ca'se (supra), it was obserVed_ by the

| i@SpOl‘ldGl’ltS —~ 1evenue opted not to ac:t upon the repeated 1equest | I

‘Hon’ble High Court that the dealer supplied. well :_atteSt@d-.COpiesﬂ- L
of form DVAT 38 by letter dated 14/5/2018 and on 14/6/2018,

-~ the . d'eale:tf again - served "1’10'tic‘es under DVA‘T~4I 'bﬁt the |

of the petluonezt ‘In the given sﬁ,ua‘uon the objectmns [iled by -

B YO
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10.

 the deale;l were dechred as deemed to have be@n allowed u./s |

74(8) read with becuon 74(9) of DVAT Act,

In view of the fac,t that DVAT-41 were rece1véd at the unit of
DT&T on 22/6/2021, the penod of 15 days is to be counted o
from’ 23/6/2021 and when so calculated, the 15 days pemd _'

_"came to an end on 7/7/2021 and not 8/ 7/2021.

I—IoWever? the question involved here is i provisions of section -

74(8) of the Acﬁt&, would be applicable in such;like case Where- o

~ preliminary question regarding condomtlon of delﬂy 1s yet to be

con&deredg before the objections on merit are 1equ11cd‘to be se
decided within the stipulated period. | |

A perusal of the impugned or.dEI'pasSed by leal”ﬂecl._ OHA would
reveal that he has dealt with only one point i.e. delay in _ﬁling.(jf )

the objections. In other words, no other point raised in the

~ obj ections has ‘baén dealt with by the learned OHA. aﬂd this goes " -
- to Show that the ob j c—:cuons on merit were to be decided, had the o

| ‘same bec—:n Iound to. have been filed within the prescrlbed of

hmliatlon

As per RUl@ 52(3), where an ob;cc*uon is made after the time |
limit presc:mbed undel sub- 5001,1011 (4) of secuon 74 it shall be -

accompanied b_y‘ a statement in form DVAT 39, sho_wmg the - o

reason for delay in making the said objection. -

It is not the case of 'thc dealer —~"tppcllant that be ﬁle‘d. any_:_
_ﬁs*taiememz in form DVAT 39 The dmier - appeﬂam was 16%1113;,"' S

' Page 6 0f 12 : R
/ . Appeal Nos. : 241, 242 243 &244/AFVAF/ZO211], L




11.

12,

| required to submit form__DVAT?39¥ On filing thereof, learned - R

OHA was required to firstly deal 'wi:th the submissions / grounds
put forth in form DVAT-39, and in case the learned OHA Was |

satisfied that there was sufficient cause for non-filing of the

objectiohsr within the prescribed period of limitation, only ‘then o

leamed OHA was required to deal with the objecuons on meut,ﬁ -

So we find that in such like case, where the pomt of condonaﬁon .

of delay as contamed in DVAT -39 is to be decided, plomslons

| 'ofsection 74(8) would not -apply. In other word.s,'-the pi*ovisions :

- of section 74(8) would apply only to the o’bjeétions_ in DVATGS

and notto the p:roceedings pertaining to disposal of DVAT'—BQ.

. Here, since learned OHA. was ﬁlsﬂy seized of the pomt of

condonaﬂon of delay and sufficiency of cause for the salcl delay,

provisions of 36011011, T4(8) of DVAT Act were not applicable. -

Tn other words, DVAT-41 was not maintaiﬁable at the time the

' said proceedings being dealt with by learned OHA ﬁrsﬂy -

pe-rl;étiﬂed to the lirnited p'oint of condonation of d.elay. |

_The prayer in the objecuons ﬁled be[ow Jearned OHA WELS thai | |
"reﬂmds rejccted by the Assessmg Authouty V1de 11011065 of-' |
defauh assessmem u/s 32 of the Act be allowed Wlﬂl mt@lesi- as’ . o
| per sectlon 472 of DVAT Act "lhe main Ob_] ectlon ralsed by the
_'objector before. learned OHA was that the notices of default
| etgsessment_wem_system gen,e;ai_ed-Wnlloui_apphcauon Qf- mmd— -
did ho_t ‘bear the ﬁ,ame,' sigﬂatu.r_e and the ju.risdi(;tibn of 'the‘_z T

competent officer alleged to have framed the same. 'Iﬁ--this Sl
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regard, reference was made to Provisions of section_ 100 A of
DVAT Act, another objection chal].eng%ﬁe nbtic@'s- 0:[" default

assessment was that the same were never served on the objector.

farm.  In this rsgard 1'611'1;110@ was' placed on decision | in R

" Bhumika Enterprises v. Commlssmnor Value Added Tax cLl'ld |
QOrs., (2015)85V8T367(D61111)

- Further, 16f61€‘IlCE3 was also made Lo provision of section 42
which enﬂtlcﬁﬁ Ua" dealer /1ecelve;j interest on. 1.:11,6 payment of
o [S—

1efur1d |
Undlsputedly, the nouces of default assessmem rejecting the_‘_'
refund were passcd in the yeal 2012, Learned ceunsel for the

‘Revenue submits that the notice was served upon the dealcl by .

upldading the same on the p‘ortal of Department of Thde &" .

Taxes. Leamed counsel for the dealer —- flppellant took up the

plea, even befme leamed OHA, that it was not a case of due o

service in the said marner. In this legnd reference has been'

made to provisions of Rule 62 of DVAT Rules 2005. - I{I,awng'

g@ﬂé 'thrcugh Rule 62, we find that as per subéruléwl of Rule 62, |

notices of summons or orders under Act or the Rules may be.j'

selved by any of the Iollowmg methods

“Wlthout prejudlce 1:0 the prov13101'15 of Qectlons 96 & 97 11011065'

of summons or orders (in this J_ule mlled a ‘document ) undei the *

"AcL or these rules may be servcd by any of the follomng methods L

namely :-

““..@h%«,pr’ B A Pageﬂoflz
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By delwermg or tendering to the '1ddresseb or his. agant or to a

person regularly employed by him in connection with the busmess
in respect of which he is registered or to any adult member of his

family, a copy of the notice, summons or order :

By post

" Provided that if upon an attempt having bem made 10 serve any _

such notice or summons or order by any of the ab_ove- mentloned

method, the Commissioner is satisfied that the addresses is-evading -

service of ribtioe, summons or orders or that for any otherrreétsons,
the notice, summons or order cannot be served by any of the ali-).oﬁf'c
menti_oﬁed methods, the Commissioner shall cause suc':hlnotice-(.)f
summons or orders to be served by affixing a bopy _'thereof- |

If the addressee is a dealer, upon sowme con.spicu'ous part of any -
place of the dealer’s business last notified by the dealer or if the
said place of business is known not to exist ot is not ,traceabl-ej_upoﬁ
S&me -consp_icuous part of the_iasi:lmownplace of residence of its

proprietor or partner or director or trustee or manager or authorised

. signatory or any other person authorised to receive notice on behalf -

“of the dealer;

If the addressee is not a dealer, on some conspicuous part of his

residence or office or the building in which his residence or office-

islocated; .

And such serwce shall be as e["locmdl as 1f it has baan on the.

- addressee pusonally

Provided further that where the Commissioner at whose instance

‘the notice or summons or order is to be served, on inquiry, is

‘ _ FE Pégegofiz . ' T
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I3.

14,

wed 1/10/2011 and as such: the dealcl cannot

W

' sausﬂed that the said ofﬁce bul] dm.g, place of 1651dence is lcnown .

~ not to exist or is 110!. tracmole he may, by order in Wlmng, :
'dlSpenSG with the mquuemeni, of service of the notice or summon

or order unde:l the precedmg pr ovis;
_(111) by sendmg the document by facsimile;.
‘.(w) by sendmg the document by electronic mqﬂ
(V) by scndmg the document by courier: 01 ‘
(V1) in such 011’161 manner as *he Cmmmssmm,g thnﬂf.ﬁ {ﬂ »

In. the ceurse of arguments, lem&ed counsel foi fhv[ﬂ%@ﬂue has |

submlﬁ,ed thai the muoes used to be uploaded \g{m' pm*ta]

.notlce was ;gleven serve:d upon hlm. - B -

However, no notification or rule hes been brought to our notice
to suggest that service of notice by uploading the same on portal
of the Depaﬂ;'ment of Trade & Taxes,. was one of the approVed

modes of . service on- nouces/ordexs durmg said permd

'burlhmmmf: the notices of . defcml! qqsessment do not bear

51gnatures 0[ concmned AVATO Asscb&mg Authomy

In -View of thé above discussion, it can -sa'feiy be said that it was

not a case of: due sc—:1v1cc of 110110@5 of default assessmem of ta,x

and mterest on ihe dGELlGl 50y the Assessmg AuLhori“ﬁy Declsmn o -
in Bajrang F abrlcs V. Commlssmnu of VAT aud Ols., rehed 011 S
'- by Icamed OIIA m The 11npugned order i is admlttedly of ‘the year

e
2016 In1 111@ vourqe of ngumeﬂis it lms not been dis auted 011 -

behall" of the Revenue that msuu(’;u@m came to be: 1ssued by the
’SL: R
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5.

16.

17.

18.

Jearned Commissioner, VAT regarding service of notices/

orders/summons as cdﬁtainec’l in circular No, F ..3‘(366)/1301:'[0'5?/ |

VAT/2013/1235 1245 dated 17/1/2014. Present case pertains to

“'the tax period 2010;11. At 111e_1ele,vam_t1mc, 11161‘6 was no -

0%, A Lt (W ’

13r0v131011/ for service of notices upon the dealer simply by -

" uploading the same on the portal of the department,

Leamed OHA, did not thoroughly deal Wlﬂ] the deposfuon of 1116

| parmel of the dealer as contained in his afﬁdavﬁ and 1athel
._16Jected the same, s1mply by obsewmg that same Were not"_._’-“
found to be reasonable. No reason fincls 11’1(31’11:10116%@ in the
.1mpugned orde1 to suggest as. Lo why the deposnlon contamed in )

the afﬁdawt of the partnel was found to be unreasonable

Conéequen'tlﬁf, while -ac'cepting the ground put forth by 'thér
- deale:r that 1'101:10@5 were not duly served upon it, it carmoi be

S’lld thaL there ‘was a:ny delay 111 [ihng of ihe objecuons bef()le ‘_

leamed OIIA after obtammg cemﬂed capy of 1116 said. 1’10’[1068.‘

011 28/9/2020

In ihe given sﬂuatlon lhe g1ou11d 101 dday - ﬂlmg 01" ll1e_" |

objectmn before lea,med OIIA stood oxplamed and the S’lld :

sufﬁclem cause deserved to be accepted

Once it has been held that the delay in filing: of the objectlons_”i o
stood explamed the other obj ections of 1he dealer as a,v'ulable in
DVAT 38 are 1equ116d 10 be declded by the learned OHA, apd/

R o Pagellofiz e
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19.

20.
: -aside the 1mpugned 01der passed by learned OIIA the ma‘rtel is .

21.

Date : 01/02/2022

's.ame c:_allllot be deeméd. to have been allowed w/s 749) of 1:1_'16' o
Act. | |

In ‘Vi@W'Of the above discussion, the majter ‘needs to be

1ema:rlded to learned OHA for demsmn aﬁesh on 1,116 16111a1111ng o

‘iob )] 601.10118 raised by the deale1 on merits.

y _Consaquemly, the appeals are d].sposed of and whlle settmg’:_

1emanded t0 the learned OIIA for decision on 1]'16 remaining - |

| objectlons 1. e. other\than the ground of oondonaﬂon of delay n

.ﬁlmg of the Objecuons -and pass/ ;tiﬁesh order aﬂel plondmg, "

oppor’tumty of bemg heard to both me pameb Pames to appeai, |

'_before learned OI IA on 2/3/2022.

File be 'co_ljisigne_:d to the recor—d room. Copy of the order be

supplied to both the parties as per rules, One 'copy be sent to the -

_'_Goncelned “Luthouty Anothel copy. be d1sp1ayed on 1}1@3,:.'.'-

concemed Websﬂe

Announced in open Court.

M . |

- (Rakesh Bali) -~  (Narinder Kumar) )
Member (A) R Member‘_(J)
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VATO (Ward-13) ~(6) . Dealer

Second case file (7)  Guard File
Govt. Counsel (8)  ACL&D)

Secretary (Sales Tax Bar Association)

PS to Member (J) for uploading the judgment on the portal of
DVAT/GST, Delhi - through EDP branch. :
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