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BEFORE DELHI VALUE ADDED TAX, APPELLATE TRIBUNAL DELHX
Sh. Narinder Kumar: Member (Judicial) & Sh. Rakesh Bali, Member (Administrative)

Appeal Nos. : 241, 242,243 & 244/ATVAT/2021
o Date of decision: 01/02/2022

M/s. New India Sales,
1267, Bara Bazar,
- Kashmere Gate, Delhi-110006.

Commissioner of Trade & Taxes, Delhi | T Rcsponclem .

Counsel 1'epreséll'ting the Appellant  :  Sh. Rohit Gau‘tamw'
Counsel representing the Revenue - @ Sh. M. L. Garg

JUDGMENT

Lo Present four appéa’is have been ﬁled by the pl‘d15ri@t01‘sl'lip;

| (011061‘11-?1 dealer registered with the. Dupartm@l"]i of dee &
Taxes vide Tin No. 07370128066 (Wdld No 73). Dealel Has -
challenged order dated 08/07/2021 Wh@lbb‘yf its Objecu(msf

wqmsi assessmentq framed by the. Assessing A‘uthomy ~

AVATO, under DVA’l Act, on 22/5/2012, conwmmg tax

perlod—— 1 quarter, 3% quarLeL and 4"1‘ quarter. of 2009 2010 and
1 1uarter of 2010-2011 have been dismissed, bemg barred by

hmuafuon \%/ o
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Vlde notices of default assessments dated 22/05/2012, framed

by the Assessing Authority u/s 32 of the DVAT Act, in fespect'

of the aforesalcl three qualtels (1% quarter, 3™ quar ter and 4”‘
quarter of 2009-2010) and the notice of default assessment dated :
28/9/2,012, claim framed by the Assessmg Authority u/s 32 of
the DVAT Act, iﬁ respect of the aforesaid quarter (1% quarter of -
: 2010-11) claims for refund ’fileid. by the dealer for ‘the- said‘ iax

"pellods were rejected on 1he ground that the dealel neither

1ppeared nor filed any clocumem {or Vurlﬁcatmn of its claim,

despite issuance of notice.

Teelmg aggrieved by this sald ussessments the dealer filed = )
objectlons be.['om Iefuned OHA on 28/9/2020 in respect of all :

the above menhonecl tax perlods

dealer filed the said objections after expiry of the p‘rlelscribed
p_efi-gjd of two months and did not file any application seeking.

COndOnat.ion of _délay. Learned OHA further obsérvcd thaf only .

........................

. Learned OHA dismissed the .Objection.s while observing that the . o

im the affidavit, the dealer furnished reasons for late filing of . o

objecﬁonS i.e. after more than § years of the. framing of the = i

default assessment of tax and interest, but the sa:me';\?vere fbund o

to- be 1101, nccepmble for condonauon of sald delay, a;nd thele Wa,sf o

no sufficient and 1easo11'1b16 Jusuflcatmn f01 condonation of

delay.

. In these appeals' learned counsel for the dmler - appellant'-has.f“:
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is illegal and void, being contrary to the provisioﬁs of Sectioné
74(7), T4(8) and T4(9) of DVAT Act, as it was passed beyond
statut61;y period of 15 days. - In fhis J:é_gard, refereﬁce has b.ecﬁ o
made to decision in Combined Traders v. Commi_ssionef of
Trade & Taxes, (2019) 57 DST C 34—3 and 8. Gurcharan Singh
& sons v. Commissioner of dee & Taxes and Ors,, B

2019VIIAD(Delhi) 168,

Leamed counsel for the Revenue 11?,15 opposed the contention
raised by learned counsel for the. dealer — appellant, while
submitting that the impugned order is da'l:ed,S/"/'/QOZl and not
9/7/2021_ and 'that 'ther saﬁxe having been passed Wi't_hin the
prescribed period, it 'cannot\be_. said that the impugned order is
illegal or the Sa:me has been passed beyond the prescribed period
of 15 days, when counted from 23/6/2021 i.c. 1:11(:. date DVAT n

Was"réc:éivc_:d in the office of '-1eamed OHA.

. lFilell_fe:veals that oh 22/6/2021.,‘ Sh Rohﬂ Gautam, Ad_voca_té |
- counsel for the dealer presented an application addressed to the
Comﬂliséi@ncr of VAT, 'Dep_aﬁm@nt of Trade and.:TaXe_s, New
__Delh'i:._ It was alleged in the application that all the four
ij¢¢fi01ls dé;ted__28/9-/2020, were pehding b.efore‘ SCT_T-I,’ but

110'thi11g had been done till thén Further, it was alleged that'the;

dealer approachod SCTT-I for ﬁlltlg of notlce of [elay in

"decldmg the ObJBCUOHS within the time plescubed 11'1 secuon' AR
74(7) of DVAT Act dnd form DVAT -41, but the office of Lhe R

| SCT'T_I refused to acknowledge the same, and as the dealos ha_d_ o o
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no objection to file DVAT- 41 with copies of DVAT 38 and',:

or de1s/nouces

Form DVAT-41 pertains to request for comsideration of-the

objections and communication of decision within a period of 15

d.ays from the 'date-of receipt' of the said notice.

In the 1mpug11ed order, learned OHA has observed: that counsel
for the objeotor appeared. before him 011 7/ 7/2021 and sublmttecl o
an affidavit dated 6/10/2020 with additional submissions, and

further that the counsel was directed to appear on 9/7/2021.

objections in a time bound manner, he had no option but to -

- decide the objections.

From the said 'obs'ervations it appears that after Ilavirig heard )

 Learned OHA further observed in the impugned order that-since_ o

* the dealer had filed DVAT=41, which requiresdisposal of the

counsel for the objec:wl oven though the OijCLIOHS were llsted, e

for 9/7/2021 for orders in view of the ume p1esc:11bed in-o

DVAT-41, the. same were d]sposed of on 8/7/2021 ThlS 18 clear‘
from the date i.e. 8/7/?021 pu’L by leamed OIlA undel hlS-.

51 gnaim es.

111 the 1mpugned mder learned OIIA has mentloned that the

- DVAT -41 was received in h1s office on 23/6/?021 Learned

counsel for qledealel - appel_]an_t submit ;Lhat DVAT-41_ having

been submitted on-_22/6/2021,‘lrthé-objec"tions were required to be  ' S
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16Lh day, “md as such the 1111pugned orders deserveﬂ 10 be set- -

'151(1@

In Combined Traders case (sﬁpra)g it was contended 'on'be‘h‘alf of |

Revenue . that the dealer had not complied with section 74(8) of

| DVAT Act sinCe- the notice under DVAT-41 was 'not'servéd :'111

Iperson on Lhe OIIA but on thc, Commlssmner and as such

| plowsmns of section 74(8) could not be 111v01<:ed ‘While dealmg_

with ‘ihe said contentmn the Hon’ble High Court observed th,af
as per copy of DVAT-41 form Sewed on the Comlmss.Lon@l by
the dealer, “Lhei.e was an aclmowledgement stamp of the Cemlal
Resources Unit, DT & T. 11 was observed that in ofﬂc:@
services of notice upon public officials are usually done at 0116'

desk whelc the offices are loc'md and there is a clerk who

usually receives  notices ~and  gives acls:nowledgemem., S

| Acco'rdingly, the Hon’ble High Court did not a,t:cept 'th;e

‘contention raised on behalf of the Revenue that there was non

compliance with sectlon 74(8) of DVAT Act read Wlﬂl Rulas 56.
of DVAT Rules. | -

' _In 5 Glll uchar an Smgh 5 case (supl a), it was obselvcd by the

Hon’ble High Court that the dealer Supphed well amsted copies - .
of form DVAT 38 by letter dated 14/5/2018 and on 14/6/2018, =
11'1@ dealer agam selved notices under DVAT- 41 but the o

| LGSpondents — revenue opted. not to act-upon the rep_eated request | R

of the petitioner. 1In the given situation, the objections filed by

o

Page 5 of 12

Appeal Nos.: 241, 242,243 &244/ATVAT/2021 B




- the clcalel Were declared as deemec to have been allowed u/s

74(8) read with section 74(9) of DVAT Act.

In view of the fac't that DVAT-41 were 1*eceived.at the unit of
DT&T on 22/6/2021, the period of 15 days is to be counted

from 23/6/20221 and when so calculated, the 15 days 1361‘10d o

| | C:um to an end on 7/7/2 021 and not 8/7/2021.

10.

However, the question involved here is if provisions of section -
74(8) of the Act, Wou_ld be applicable in.suc-hﬂ_il{@ ‘casc-:. where o
preliminary question reg'u*ding condonation of deiay is y'et' to'-be
consldered befom the objections on merit are 1equ11ed to bc 50

declded within the supulaied period.

A perusal of the impugnc—:d order passed by learned OHA Wou.ld

're{fe_al. that he has dealt with only one point i.e. delay in filing of _'

the "O'bject:ions Inother words, no other pomt raxsecl in the

.objec‘tlons has been dealt with by the learned O[LA a11d this goes X
- 1,0 show that the obj Jecuons-on merit were to be decided, had thc—:

- same been found to. have b@en filed within the pwscmbed of\“’ :

hmita'tmn

As ]jer Rule- 52(3), where an d’bjection is made" after the time

- limit prescrlbc,d under sub- Secuon (ﬁl) of SC:CLlOl’.l 74, it dha,ll be . o

accompanied by a statement in form DVAT 39, showmg the B

reason for delay in mqkmg the said objecti ton. |

Tt is not“the caSe of -the deale‘r — 'a,ppellant that he filed émy-"‘

o statement 111 form DVAI 39 The dm].el - appellam was legctllyi .

. Eageﬁofl? o o
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" required to submit form DVAT-39. On filing theteof, learned L

OHA was required to firstly deal Wiﬂl the submissions / grounds
put forth in form DVAT-39, and in case the leamed OHA Was |
satisfied that there was Sufﬁcient cause for non-filing of the

objecuons within the presonbed period of limitation, only then

- learned OHA was required to deal with the ob Jectlon&. on 11161 11'&

11.

12.

Sowe find that in such like case, where the point of condonaﬂon |

of delay as contained in DVAT -39 is to be decided, -provisions

of secuon 74(8) would not apply. In other wor ds, the p10v1s1ons |

of sectlcm 74(8) would apply only to the objectmns in DVAT- 38

| a:nd‘not to the proceedings penammg to disposal of DVAT-39. . |

Here, since learned OHA was firstly seized of the poiﬁt of

| condbnation of delay and sufﬂciency of cause for the said delay,

provisions of secuon 74(8) of DVAT Act were not ﬂlaphcable )

In othei WOIdS DVAl -41 was 110[ m'umalnable at the time. the

- said - proceedings being ‘dealt with by Jearned OHA ﬁrsﬂy

| pertamed to the hmlted pomt of condon ation of deiay
The prayer in the objections ﬁled before leamed OHA was that S
| ‘refunds rejected by the Assossmg Authouty Vlde 11011065 of o

default assc—:ssmem w's: 32 of the Act be allowed W11,11 111161’681 as . :

per section 42 of DVAT Act. The main objection razbed by the

"objectm bef()le learned OHA was ﬂ'nt the ‘notices of default
"assessmem Were system gene]_atcd Wllhout apphcahon of m111d.- |
| dld not bCElI the name, Slgﬂalmb 'md the . Jur18d1@1,1011 of the

, O,Ompﬂtem_ofﬁcel alleged Lo. have framed the same. ‘In'-ihls o
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refund. o

|

regard, reference was made to provisions of section 100 A of

DVAT Act, another objection challenggjﬁﬁe ﬁdtic.@'s- of defauh B

assessment was that the same were never served on the objector

form. In this regard, reliance was placed on decision in. - =

Bhumika Entsrprises V. Commissionex‘, Value Added Tax aﬁd
Ors., (2015)85VST367(Delhi). |

Further, referenc& was also made to provision of section 42

‘which entitled to”dealer /‘i"ercei\'fe/d interest on late payment of

W’ [

Undisputedly, the notices of default assessment rejecting the

refund were passed in the year 2012. Learned Qdunsel for the

‘Revenue submits that the notice was served upon the dealer by .
uplcjad_ing the same on the portal of Departm_ent‘of Trade & -

- Taxes. Learned -_cOuhsel for the dealer — appellant took up the

plea, even be:for.e;-leamed OHA, that it was not a case of due

service in the said manner. In this regard, reference has been

made 1o proVisions of Rule 62 of DVAT Rules 2005. .Haying' o
gohe.thr(')ugh Rule 62, we find that as per sub-i‘ulewl of Rule 62'; N

‘notices of summons or orders under Act or the Rules may. be -

served by any of 'the-_following methods : -

“Without prejudice to the provisions of sec_t_ioﬁs 96 & 97,-\1ﬁotices

" of summons or orders (in this rule called a ‘document’) under the

- Act or these rules may be served by any of the folloWi_ﬂg ine’thbds_;.,; -

- namely :-

ra\\wf' . : : Page 8 of iz o o 7 ‘ .
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By delivering or tendering to the addressee or his _E;;_gent, ar to a
person regularly employed by him in connection with the business
in respect of which he is registered or to any adult member of his

family, a copy of the notice, summons or order :

By post: _
'Provided that if upon an attempt having been made to serve aliy .
such notice or sﬁmmons or order by any of the above mentioned
method, the Commissioner is satisfied that the addresses is-évading
service of not_ice, 'sumnloné or orders or that for any other reasons,
the notice, summons or order cannot 'be. served by any of the aB_o*\}e _
_ mentioned methbds, the Commissioner shall cause such notice or
sumimons or orders to be served by affixiﬂg a éopy thereof-
If the addressee is a dealer, upon some conspicuous part of any -
place of the dealer’s business last notified by the dealer or if the
sazid place.of business is known not to exist or is not traceable, upon .
éOj!me conspicuous part of therlast'known place of fesid.ende of its
proprietor or partner or director or trustee or manager or authorised.

. signatory or any other person authorised to receive notice on behalf -

“of the dealer;

If the addressee is not a dealer, on some conspicuous part of his.
residence or office or the building in which his residence or office

is located;

And such service shall be as effectual as if it has been on the

addressee personally:

“ Provided further that where the Commissioner at whose instance

‘the notice or summons or order is to be served, on inquiry, is -

- S _ Pégesof:].z_ _ - S
\\"’/ : | - Appeal Nos. : 241,242,243 & 244/ATVAT/2021 .




13,

14,

G

satisfied that the s.aid.ofﬁ{}e bLiil'c'iingp, place of residence is 1<:nc5wx1'--‘ -_

~ not to exist or is not trace lmle he may, by order in Wlmng,

dispense with the wqunement Gi service of the notice or summom

ot order under the precedmg p oviso;
_ (111) by bendmg the domument by facsimile;
-(iv) by sendmg the docume nt by alccu ogie nml
(v) by %L},ldmg the document by courier: or

(Vl) in such other manner as- ﬂha, COlIlll’llSSlOl’ltﬁ thnm: fi? »

In the course of ar gummta leamed counsel for 1&1&1{* V8T 113'5-

submitted lhat the nouces used to be uploaded n

w.e.f. 1/10/2011 and as such ﬂfl@ clealel cannot sa;‘ S

notice WdS never served upon hmx T

f

to sUggeSt that service of noticé- oy u?plo:ading the same on portal
of the Depariment of lrade & Ta,xwa was one of the apploved
modes of  sérvice on 11011005/01{1@&3 durmg said penod
Furthermore, the nouce‘s of (default. assessment do not befu

51g11atures of concemed AVATO - Asscbsmg Authomy

However, no notification or rule has been brought to our notice - -

In .view of-'the .a’bove discussion, it can safely be sai-d that it was .

noi a case of clue SGLVlCL of 11011063 of default a&sessmem of tax

H
2016 In lhe course of arguments, it has not been d1spul,ed on

beha,lf of the Revenue that instructions came to be. 1ssued by Lhe

"md 1merest ori the dealer, by the Assessmg Authori’r:y Decr[smn o
in Bajl“allg F Elbl‘lCS V. Commlssmner of VAT and Ors 1el1ed on -

: by 10a111ed OIIA m 111@ 1mpugned order is admlttediy ‘of the' year

i‘i |
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15,

learned Commissioner, VAT regarding service of notices/

01ders/summons as contained in circular No. I 3(366)/P011cy/ |

VAT/2013/1235 1245 dated 17/1/2014 Present oase pertains 10‘

'.'the tax period 20/10 -11. At the relevant time, 11161‘6 was no -

(s e c,;{minr A=

plOVlSlOl’l/ for service of notices upon the dc—:aler smlply by

uploadmg the same on the portal of the departmem

Leamed.OI—IA did not thmoughly deal with the dépoSitio"npof the |

partner _of the dealer as co'ntain_ed in his affidavit 'and-'ra't_‘he'r
rejected the same, simply 'by observing that same. Wer@ not .
found t0 be réasonable No reason finds IIl@IlllOIlG‘ad' in the

1mpugned order to suggest as to why the deposition comamed in

 the afﬁdawt of the partner was found to be unreasonable

16.

17,

18.

Consequ.entlﬂf, while Aac'cc—:pting the ground put forth by' ﬂlé' |
dealer that nouces were not duly served upon if, it cannot be
s*ud thaL there was any delay 111 filing of the objectlons befme,'r

Ieamed OIIA aﬂer obmmmg celtlﬁed copy of the said nouces_'-

'on 28/ 9/2020

In ihe given snuauon the ground for dclay m ﬁlmg of the |

'Objecllon before learned OII_A. stood explained and 1he said.r'll.- o

Sufﬂmem cause doserved to be accepted

Once it has been held that the. delay in ﬁlmg of 1he objec1,1ons_"_ o
-‘ stood GXphmed 1he other obj 60110118 of the dealer as ElVallable in

o DVA.T 38 are requued 10 be deuded by the 1earned OHA a;,}d/

- Pageliofil2 - .
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19.

_207

21.

‘same. c_aﬂnot be. deemled to have been allowed ws 74(9) of the

Act.

In view of the above discussion, the matter needs -tc')' be
.remanded to learned OHA for demsmn afresh 01:1 the 1ema1n111g =

ob Jecuons raised by the d ealel on 1 er its.

_Consequemly, 111@ appeals are . dlsposed of and Whlle semngf‘f

aside the 11'x1pugned mder passed by learned OHA the maﬂel 15

remanded to. 1he learned. OHA for decmon on 1]16 remaining

Ob_]GthOl’lS 1.e. 0ther\tha11 the ground of condonation of delay 111.

| -:[ilmg of the ODJectlons -and pasy p@esh order aﬁc—:r prowdmg L
- opportunity of bemg heard to both the _p'u*ues. P'lmes to appear | .
'b.f;_for_e leamed‘OHA on 2/ 3/2:,022‘. '

File be consigned to the record room. Copy of the order be

supplied to both the parties as per rules. One copy be seht to the |

“concelned a,uthouty Anothel copy be dlsplayed on the"--.-"

concemed Websne

| Amioun-ce_d in open Court.

| Date ;01/02/2_022 R

ey

(Rakesh Bali) | (N arinder Kumfu)

mew  emwo,
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Copy toi=

(1) VATO (Ward-13) (6)  Dealer

(2)  Second case file (7)  Guard File -
(3)  Govt. Counsel ' (8) AC(L&D)

(4)  Secretary (Sales Tax Bar Association)
(5). PS8 to Member (J} for uploading the judgment on the portal of
DVAT/GST, Delhi - through EDP branch.
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