BEFORE DELHI VALUE ADDED TAX. APPELLATE TRIBUNAL DELHI
Sh. Nurinder Kumiar: Member {Judicinl)

Appeal Nos, : 697-732/ATVAT 2013
Date of Judgment: 07/09/2022

wM/s ABB India Limited,

-5, Shvam Nagar,

Okhla Inds, Estate, Phase 11,

New Delhi-110019, oo Appetlant
V.

Commissioner of Trade & Taxes, Pelhi ovoen Respondent

Counsel representing the Appellant Sh. A. K. Bhardwaj

Counsel representing the Revenue < Sh. C, M. Sharma

JUDGMENT

1. Dealer-appeliant-a limited company engaged in the business of
re-sale of industrial motors  €le. and execution of works
contracts, is feeling agerieved by order dated 08/08/2013 passed
by leamed OHA- Special Commissioner—1, whereby its
objections w's 74 of Delhi Value Added Tax Act, 2004
(hercinafier veferred to as DVAT Acl 2004) against additional
demands by way of assessments of tax, interest and penalty,
framed w/s 32 and 33 of DVAT Act, have been disposed of,
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2. Following were the additional demands raised by the AsSEssing
Authority:

Feriod 1o which | Feriod 200708 | Tax+init | Penalty
objection  relates | May 2007 42,74 0165 2024658/~
&  Amount in | Sept 007 3,1, 0:.6157 236748
Dispui ] e 20017 3.73,75, 1004 3228550600

Tam 2008 15814130 13,78 700/
Feh 2008 17491075~ 18391437
Mar 2008 3,08 06,417~ 3.53.58 Tt
2HH-09

Apr 2008 300, THA B0/ DIR.44,T49/-
May 2H8 RAS3 AT 4. 20157
S 20018 221345870 17302407/
Jul 2008 10367720/ 75.502250
Auig 20108 22.626.702/- 51,39, 108/
Sept 2008 31,352,072/ I 34 BL006
Chet 2008 22,006 927/ GRG0
Wov 2008 22, 128:3100- 142,87 268/~
Pee 2008 | 4. 508 056/ TG0
Ligp 2000000 25204, 7TTW- 12800353
Feh 20010 62.273. 1M AR5.60,981/-
Mar 200K R3, 19 7RI/- B344350

ASSESSMENT

MAY 2007

oWheteas | am satisfied that the dealer has Turnished incomplese retum or
incorreel o oF furnished @ retmm that doss not comply with the
regguiirements of Dethi Value Added Tax Act, 2004 for the following reasons:
Experies not relatable o Labour & Services added in WET sule (@ 12.5% 11T
o bills pertainimg w older peaods and retail myoicss disallowed

Furthier. BT sibe 10 NOPL i disallowed. Details are given in Annexue 1
attached with the assessment onder,

Thi dester in hereby directed 1o pay s of an amount of Rupses 24,94,308¢-"

19
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E-1 sale

“I came ol warks confradts, the propenty in goods passies an and When gaods
ate e i works comtract, Section 3(h) of the CST Al provides for passing
of property in goods by transfer of document o tithe of the goads.

Unless, the propeity in goods passes by tranader of document of utle 1o the
gocds, while Bt is b transin frum ane state 1o another, the pravision ol section
by cannol be applicd, and exemption from payment of i cannot be
clainmed "

Tnviice No. | lovoies Date Name of the Sale agaiost ]
P'urchaser C+E1 Form

732020431 | 25MAY T NDPL RG24 | 6L.732.00

TAZ020400 | DOTMIAN T NDPL RG-24 B[R0

732020402 | 0OMAYDT | NOPL RG24 36,883, 00

Total sale against C+E1 form during May 2007 | 476,233.00

SEPTEMBER 2007

“Whcreed | am safisied (hat the denler has furnished meomplete retum or
incorreit or furnidhed o teturn that does nor comply with the requirements of
Delhi Vahie Added Tax Act, 2004 for the Tollowmg reasons;

ITC o Bills of Craine hire eharges, generator charges. disallowed.

Further, El sile to NDPL is dissflowed. Further, tumever exemplion clnimed
Ws Tia) &7(c) of the DVAT Act 2004 is disallowed & woed @125, Detmls
ate glven in *Annexuee’ attiched with the assessment order.

The deileris hiorehy directed w piy tx of an amount of Rupees 3.13,64.614/-

E-1 sale

‘i gl of Wotks contracts. this property in goods pesses oy and when goods
de used in works contrmel. Section 3th)of the CS1 Act provides for passing
of property in goods by tmnsfer of docsment of title of the goods, Linless, the
property in goods passes by teansfier of dociment of title to the poods, while it
is I wansit frony one state o another, the provision af section 3(h) cannet be
applied, and exemption from payment of wx canpol be cliumed "
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Involee Mo, |Invoice | Name of the Purchaser  Sale against C+E]
Dare | o

TIO0001FT | 29Sep7 | NDPL-Delhi | 244870080

Total sale sgainst CHEL form during Sep. 2007 244870080

DECEMBER, 2007

“Whereos | am satisfied that the denler hus furmivhed incompleie reluen or
meorreet return or furnished o retmn tht does not comply with the
requirements of Delbi Valoe Added Tax Act, 2004 for the following ressons;
T an bills of Crane hire charges, genermor charges, disallowed,

Furthir, wimoser exeraplion dlaimed us Ta) & Tie) af the DVAT Act. 2004 i
disallowed & mxed G612 394,

bvolee No. 730000918 duted: 31-12-2007 fssued to CPWD not declared in
VAT retums. as resilt VAT of e 1,64, 7865 less paid. Detailys are given in
*Anmexure” attached with the assessrent onder,

Thes dealer is herehy directed to puy tax of un amoun of Rupees 3,73.75, 100~

JANUARY 2008

“Whercas | um satisficd that thee dealer has furnishad meomplete retum or
incorrect petum or furnished & return thnt does ot comply with 1he
requiremenits of Delhl Value Added Tax Act, 2004 fise the following reusons:
Expenscs not relutable 10 Labour & Services adided WTC sale (i12.5%,

Fiirther, EY sale i NDPL is disallowed. Further, wrnover exemption claimed

wa Fa) & e of the DVAT Act, 2004 s disullowesd] & rved G12.5%,
Details are given in *Annexure” sttnched with the sssessment order.
The dealer i herehy directed to pay 1ax of an amount of Rupees 1581413/~

E-1 sale

“In case of works contracts, the property In poods passes ns wnd shin goods

are used in works contract. Section 3(b) of the CST Act provides for passing

of property in goods by wmnsfer of document af titke of the goods. Uless, the

property in goods passes by tranyfier of document ol ke 1o the goods, while it

s iny traniit fivim one state 1o anollier, the provision of seetion 3(8) cannit be
aptplied, and exemption from paeyment of tax e be clmimed

A
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Invoice No. | loveice Date | Name of the Sule against C+F|

Purchuser Form
BI0700000 | IAa0E | NDFi-Ghevem | ZOdaninog
_Savilha 3 ——
| Total sale ngains C+EN form during Junuary 2.042.400.00
LT 2008 l ]
/
FEBRUARY2008
¢ v,..r'

“Wherens | om satisficd thal the deater s furmsihied incomplele retum o
incorrect return or fumished o retim i does o commply with (he
recuirements of Dethi Value Added Tex Act, 2004 Tor the fisllowing rewsond:
ITC on bills of Crane hire chutges, perermor charpes, disalliowe,

Fapenses not relitihle 1o Eabour & Seryices added WTC sale @1 2.5%.
Further, wrmover exemption cliimed u's Tia) &7(ch of the DVAT Act 2004 is
disaliowed & tived G012.5% Delufls are piven i “Annexure’ untoached with
the nssessment onder,

The dealer is hereby diroeted io pay b of un siimount of Bupees 17,49, 10657

MARCH 2008

“Whereas | am satisfied that the dealer hias farnishod incomplete reinm or
incomeet retum or famished o rewirm that docs not comply. with the
requrernents 0f Dethi Value Added Tax Act 2004 i the following resans:

ITC om billy of Crane hiee charges. generator charges. disallowed.

Expemses not relatabli t Labivur & Services added W sale a1 2. 5%,

EL sule 1o NDPL i disalhywegd Further, lurnover exemplion clamied W Tid)
& Tieh of the DVAT Act 2004 |« diﬂlhﬂhﬂ_ﬂ; taced () 23%0,

Besides the dealer made direet sale 1o NDIL fram s ather localions: eiside
Dethi and: elaimied exemiption u's Tad of the DVAL Act, 2004 nit dhown in
e return. Dietails are given in “Annexre” attoched with the assexsirient opder.

Thee deader is herehy directed 1o Pty tas of an amount of Rupeen 5.98:06.4 135

E-1 sale

“ln gase of works coittringts, the Property i goods passes os and when pisads
are wsed in works contruct. Section Hb) of the CST Aot ovides for [t
of propetty in goods by tansfir of docurent of titke of the goods, Linless, the
Propsy. i goods phwes by trnsfer of docyment of itk 1o the goods, while |y
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B i transit from ong state 10 smother, the provigon of section 3(b) connot be
aptplied, and exemplion from paymeent of wceannol be claimsd

Invoice No. | Invoice Name of the Purchaser | Salo against
Date C+El Form
S000U556 | 2671 chilin NDPL-GHEVRA | 3263 050,00
SAVIHA |
BAOTHO005 | 28/ ar/ON NDPI-AGHEVREA 12.000,0
SAVDHA
" Total sale against CE1 form during March 2008 | 2305,030,00

Desides whove he dealer luis madé direcl sales (0 NDPL Ivonn s other
locations outshde Delki which has heen eloimed exempd w's T{ad of the Dielhi
Value Added Tax Act. 2004 dnd has not been shinwn tn the nuens, details of
which b na Tollows:.

s  NDPL- Ghevea Ral G645 80N -

s NDPL-RG24 Ra 2.3],83.460/.
Discumenits in respect ol direct sales v NEWL from dther locations were fiot
produced hefore the suditors Tor their audit therefore above thimover ix liahle
1o be tved.”

APRIL 2008

“Whereas | am satisfiod that the dealer has fumished return or incorrect retum
or fumished & retwrm fhit does not comply with the requirements of Delhi
Value Ailded Tax Aet, 2004 for the following reasons:

ITC elaimed on leme which ure pot used tor porposes of txoahle le
disallowed.

Further, Wemover exeription clamed o Tia) &70¢) of the DVAT A 2004
und E1 sule of NDPL is disallowed Tax @12.5% bs charged along with
intetest, Detnils are given inthe Annexure ittaghed. '

The dealer i herehy divected W pay sy of dn ameunt of Rupees 2,658,001 2500

E-1 sale

“In case of works contracty, the property i goods pasces us and when goids
are used in works continet. Section 3(h) of the CST Act provides [or passing
of propeny In goods by tramsler of document of title of the poods Unless, the
property in gomds prsses by transfier of document of title 1o the gbods, while it
ks im transit froe e state 1o another, the provision of seetion 3(h) cannot be
apphied, ﬁlﬂiﬂplm‘fwﬂﬂ paayment ol tex cannot be elamed, ™
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Detially of C+F-1 sales during the manth of Al 2008 15 s Fillowes..«

| Invoice Na. ! Invaice Dhate Name of the | Sule againg
Murchaser CHEL Farm
R30T00007 OWApPUE | NDPL- Ghevm 2 AR6.000.00
Sarvdhn o
 EI0TO000N 097 Ape 8 NDPL- CGhevi | 528000000 |
Savidha
 ESOT000Y 1A pr/ TN NDPL- Ghoyr | 9RLB00.00
Savdha
E3070001 1 2UAOR | NDPL- Ghevia | 1.155.000.00
Savdiu
~IOT00NE | ISAMAE | NDPL- Ghevn 33.000,000.00
savidlin
830700014 29 ApriR NDPL- Gihevra SRIESIN00
__ Savdha
~ Total sake against C+EN form during April 2008 48,067, 400.00
— I

MAY 2008

“Whereas | omosautintied that the doiber fe lurmished incomplete retarn or
incomect veturn or furnished @ relern e does ol comply  with 1he
requirements of Delli Value Added Tax At, 2004 far the Fillosing reasons;
Difference n w08 per jnvolée and o4 per DVAT3 i tremted ag
deficiency because the toe sk por DVAT-31 & retusis i less than the tax
shown in the invoice.

Further, Wwmaver exernption claimed w's Fa) & Fe) of the DVAT Act 2004
mnd E1 sple 1o NDPL is disallowed. Tax ) 12.5% is chiarged along with
wnterest, Dowily are gives in the Annestire attuehed,

The dealer is herehy directed to pay tax o an atiount of Rupees 5990235~

E-1 sale

“In case of works comtracts, (he propery in giods passes as and when goinds
arc used in works contricl. Section i) of the CST At provides for passing
of propenty in goods by tansfier of document of title of the goods; Unfess, the
propesty in.goods passes by tennaler of document of titde 10 the goodw while it
ts in et from one stale o snother, the provision of section 3(bh can noi he
apilicd, and excenption from pavment of 1a% cannil b eliimed. =

i+ &
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Détails of C0E=1 sales during the month of May 2008 ix as follows:-

Invoice No, | Inveice | Name of the Purchaser Sale against |
Date C+EL Form

A30000954 | JUMay/08 | NDPL- Gibevea Savdiba | 1.739,795.00

= e, gEn L, 2a

| 830700017 | T/Moy/B8 | NDPL- Gheves Sovdha | 3408.000.00

S3700018 | I1/May A8 | NDPL- Ghevm Savdha FATO000.00

Total sale against C+EL farm during May 2008 0,674, 795,00
L —

JUNE 2008

“Whereas | am saisfied that the dealer hos furnished, incompliele renm or
Inpormet retum. or fNermdshed 8 retum that does nol comply with' ihe
requirements of Delhi Vle Adied Tax Act. 2004 for the folhrwing resmins:
Didference in ux ax per inviee and as por, DYAT-31 18 wented as
deficicncy because the tax us per DVAT-31 & retumy is lexs than e fax
shown in the invoice.

Further. wrmever excmption claimed w's 7o) & Tich of the DVAT Act 2004
and EI sale w0 NOPL i disallowed. Tax @ 12.9% is charged along with
Iiterest. Dyelnile are given in the Annexute aftoched.

The dedler s hereby dimeetisd 1is pray tak ol an amount of Hupees | 88, 18.562.-

E-1 sale

“In case of worky contracts. the property in goods pusses a5 and when goods
are sl i works contrset. Seetion 3(h) of the CST Aci provides for passing
ol property dn goods by tanster of dacrment of title of the goods, Unless, the
Property in goods passes by tmnsfor of document of title o the goods, while it
i i trunst from one stue 1o anather, the provision of section I(h) cannol be
applicd. and exemption from payment of tax cannot he claimed. =

Details of CHE-1 sales suring the manth of June 2008 is o follows:-

#
|
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Invoice No, '_Im:niw Drate Nuime of the Sale agsinst
Purchaser C+El Form
[ 830700010 28 unin NIPL- Ghevra 0500000
Sovdha
B3O 2/ K NIIP'L- Gheven 100000000
Navdhin
R30T007 Whm8 | NDPL- Ghevra 1,143, 490,(0
Savidh
RI0700023 28/ Jun N NDIL~ Gheves TEO00 D0 |
Savilha
RI0T00022 28 un 0% NOPL- Gilevin | 2.329.010.00
Savidl
RIOTONNN2G A0 I8 NDPL- Ghirvia B2 SO0 (N
Savidhn
R30700027 Wiun/ig NP~ Ghevey 750,000 ¥)
Savifhia
BITO002E 05undi® | NDPL- Ghevra $07,000, 00
Navilha
R3000 | 125 0 Jun 08 NDPL- Ghevea 45,000, 00
Savidhai
O RAT00029 S0 08 NTPL- (ihevtn 00,006, 0
Savidha
S30700030 0 aniis NDPL- Ghevra 190,000.00
Stividha
Tutal sale against CHET form during June 2008 ST 000,00
L
JULY 2008

requiremients of Dethi Value Added Tax Act Ill:-lH Torthe following retsons

Diffierence in tax a8 per fnvolce and
deficidhey bochide the pux iy

shown in the lnvojee,

TTC cliimed on erane/geterato hire charges& 170

e et ised for pumase of tuxable sale s disallowsd.

Further. twemover exemption claimed ws T(a) & Tic) ol the DVAT

ws per DVATAL is weated we s
per DVAT-31& retums is Jess than the

claimed on iems which

Act, 2004

and E1 sale ta NDPL s dmwm i chargal along with
mberest. Details are phven jn the attmched,
The dealer is hereby diveated o pay tax of an amount of Rupiees §1,79.41 07
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AUGUST 2008

“Whereas | nm sitisticd that e dealer has firmshed weotmplete return or
incomeet returm or fendshod o retum that doer non comply  with the
raquinestients of Dethi Value Added Vax Act, 2004 for the following reasona:
Difference fn tax a8 por invoice and us per DVAT=31 is uested v ix
deflviency beise the s as per DVAT-I1 & retuens is fess than the tax
shimun in 1he invirlee.

Tax Jivedce No. 830001580 de29-08-08 of Bs. 220,106/ (tux Rab §.9640.)
Hued 1 Cuen Gobind Singh 1P University is nov deelared in DVAT31 and
VAT retum.

Furiher, timover exemption claimed o Tk & Tie) ol the DVAT Act. 2004 i
disallowed. Tax 2 125% is charged alomg with interest, Details i given in
the Anncxure mtinehed.

Thir denler is levcby dlrected 1o pay s of anoamonnt of Kupees 55,1 2808

SEFTEMBER 2008

“Whereas T am smiisfied b the deuler has irnliked tncomplete retum or
incorreet retarn or furmished @ return that dots il comply with  1he
requirements of Dhelhi Value Added Tax Act. 2004 Tor the Tullorwing reasons:
TC eluimed on cranc/generator hire charnpes.

ITC claimed on retml invoiees & ITC cluimed ain jrents which arie not used for
purpose of toable sali i disaflowed.

Further, tumover exemption claimed w 7ia) & 7(e) of the DVAT Aet 2004 fs
dimllowed. Ti @) 12.53% in charped long with imterest, Detajls are given in
the Armewure attached.

The dealer ts hereby directed 1o pay tax of ni ainoam o) Rupees | 4320052/

OCTOBER 2008

“Whereds | um sutisfied that the dealer has fupnished incomplete retiirm or
ncorreet. veturn o furnished o e that does  not comply with the
recuirements ol Belhi Value Added Tix Act, 2004 for the Following reasons:
ITC elaimid o crane/genenion hire chusges,

ITC claimed on retall invoices & 110 elatmed on ftems which are nit ised for
jrurpose of taabile sale bs disallowed,

Further, taemover exemption cluimed u's Tio) & Ticyof the DVAT AcL 2004 is
distllowed. Tax @ 12 5% b choreed dhong with interest [hendly are piven in
the Aninesure stthehed,

The detiler is herehyreireeted vo pay 1a of an amount of Rupoes 60.27.827/-.7
i
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NOVEMBER 2008

"Whereis | am satisfied that the dealer has firnished incomplete setuen o
incorreet retum or fumished o retum il dois sl comply with the
reyuirerients of Delhi Vilue Added Tox Act. 2004 for the fellawing ey
ITC elafmed on crane/genemtor hire charges.

PIE elaimmed on retail invoices & 110 elained o itsms which are niot used for
purpose of tixable sale is disallowed

Further, termover exemption claimed uis Tra) & Tie) of thie DVAT Aet, 2004 15
disallowed. Tax (6 12.5% is changed along with intérest. Detislls ure piven in
the Annesure altached.

Lhe dealeris hereby directed o pay tax af an amounit of Rupees | 4830 028/

-1 sale

“lncape of works contracte the property in poods pises as and when goods
are used i works contract. Seétion 3(b) of the ST Avt provides for pasing
of praperty in goods by transter of document of ile af the goods. nbeis. the
Property m goods. passis by transfer of document of tile s the gonds, while 1
15 I trangey froim ome slate o anodher, the provision of section 3b) cannot be
applied, und exemption from paymert of t canmo b eliimed, =

Details of €411 sales during the st of Noversber 2008 i s follows;-

| Toveive No. | Invoice Date Name of the Sule again
Purchaser C+E) Form
ORIT00030 | 07 NevioR BSES Rajdhani | 2.070.99% R0
o Power Lid.
LR C ] T Nay g BSES Riidhand 2203 00050
-1 -  Power Lig. B
Total sake against C+E1 form turing November 4,273,999 .30
2008
DECEMBER 2008

“Wherens | am satisfied that the dealer’ has fumnished incomplete return o
incarreet retum or fumished 8 retuen  that docs nit comiply with the
requirements of Delh Value Added Tax Act. 2004 for the following reasons:
HC claimed on crnnepenermor hire chirges bs dizalliwved.
Furihes, 1y vemption cluimed ws T(o) & (o) of the VAT Act. 2004 is
disalloned, t I8 d25% in chatged along with interest. Details are given in
the Annexune aftached,
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The dealer ik herehy direeied 1o pay i of an amowt ol Rupies 2,80 13,3110

JANUARY 2009

“Wherenn 1 am datisfied el {he donler bas Tumnished incomplcte eeturn or
incamect retur or furoished o retum that dises fot comply with the
reuirements of Delli Vahue Added 1oy Aet, 2004 fier- thie Tt bowiang reawony:
T8 elaimed an eranclpenictator hire charges is disallvwed.

Sule shown as G4% is tnsied @] 259 heing works contrmet turnover,

Farther, twenover exémption clabrmed ws Ha) & 2ie) of the DVAT Act, 2004 is
disallawed. Tax @ 12.5% s charged alipog with intetest, Details are given in
tho Ammesiure attcliod.

I'he denler is hereby directed 1o pay Lo ol anamount of Rupess | 30,51 684/

“Tax charged for sale @ 4% instend of Works Contenct taxable i 12.5%

As per section 401 M) of the Delhi Valie Added Thx e, 2004, mite of iy In
respect of goods imvalved in the excoution of werks contract fs 12,556 excepl
I tespect of declared gomds weed in e same Torm on which VAT G4 s
dpplicahle,

Detmily of foced yale txed w@d%,
nvaice No. | lnviiee Date | Name of the Purchaser | Sale wd%
SI0000084 | 3 1dm/0w MSES Rajdbani Power | 230734633
| Limited ]
VIOO0DRS | 31/ 0an/09 BSES  Rojdbani  Power | $66, 396,00
) | Lunited i
Local sale taxed wd®, during the vear 2005-09 3,173,592 33

However, the commct with BSES ixa work contrit i ol esnteset fiir sale,

Therefore, tix @12.5%. i.e. the tx mle applicable on works contract should be
leviod ™

FEBRUARY 2009

“Wherdas 1am satisfled that the dealer fias fumished incompléie refim o
ineoaeet retiim o fiemished & retum that docs net camply with e
requirements of Dethi Value Added Tax Act, 2004 for the fallowing noasons:
Tumaver exemption clrimed wi 7(a) & el of the DVAT Acl 2004 s
disitl ol 12.5% i charged along with interest Details are Liven in
Wi siexurc uttiched '
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The dealer s horeby dinected w0 pay 5% of an amount of Ripees 4.89.98 917/

-E'I-I sale

I chse o warks dontrcts, the praperty in goods passes dé and ‘when goods
ure ued i wairks contracl Section 3(h) of the CST Act provides for passing
ol property in woods By trmsdér of document of tile of thi mm_r.li Linless, the
property in goods passes by transfer of daciment of thile o tie woods, while it
I [0 trinsdt froth otie st o another, the provision of sction 3(h) cannot e
applicd. und excmpticn from payement of s cant be claimed *

Petuils of C4E-1 sales during th enth of Febuary 2009 is a fislbows-

taveice No. | Invoice Date | Name of the Parchaser | Sale against
CHED Form
930700006 | 17022009 | BSES Rajdhani Power | 281.000.00
GIOTRNIOT | TR0 HEEEH:;{:IEM Power | 525,000.00
GOTO000S. | 25N R008 nELsiE:EuhL?m Power | 33,010,000.00
G009 | 27022009 | BSES R]I;ﬁm Power | | 295.5066,00 |
070001 | 3733009 | BSES H-n_:dt:uuj Power | 139000000
PINTOO0IT | 2IWE200 | BSES H.lﬂllil::unl Power 425458 ()
DI000206 | IRT2009 | BSES Hn;fhimﬂ Power | S63,000.00
OI0TO0010 | w0200 | BSES u.:ﬁan Power 233000
 Total sale against C+E1 form during F.i::mmﬁa 3749142400

MARCH 2009

“Wlimr_m | am sutisfied that the dealer has Rirnishisd incomplele return or
imgrnmmttmmfmnisbpdnmmﬁmdnﬂnm:um[ﬂr“ﬁhﬂw
requiretents of Delbi Value Added Tix Act. 2004 for the Tillowiig regsons;
HC eluimedion crane/ generator hire charges & ITC claimed on retsil inviolces
& ITC dlaithed on items which are ot used for purpose of taxable sale s
dizalltwfied,
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Farther, turmover exemption cliimed ws Tia) & Hedofl ihe DYAT A, 2004 |5
disalfowed.

Furthor sale of Rs. 4,17.06. 162/ ouade @4% 16 GOSIPLE i taved G | 3 54
High sea sale of Rs. 20,02.55.84 17+ s disalavwed and ofher tirect ales mmde
from other locations eutside Delli on which exémption huve been olaimed ws
Tt of the DYAT Act 2008 und nion shown in the returms e taxes G 12 5%
o with interest: Thetails are given in the Annesun attached.

The dealer is herehy directed o pay tax of an amount of Rurpets 830,11 476

Objections before Learned OHA and their disposal

Feeling apgrieved by the above said assessmonts, dealer-
assessee filed ohjections before leamed OHA, ws 74 of DVAT
Act,

Remand of matier concerning sales to DMRC

It may be mentioned here that leamed OHA. while disposing of
the objections remanded the matter to ledrned Assessing
Authority as regards transactions with DMRC. while observing
in the manner as:

"laking e secount the dhove analynin of assessing nuthirity there is 4 necd
o examing the coniragt documents cnieally. In respect of DMRC & detoiled
exercise is required al the level of Ld. AA with this objective since e cited
tnders of Hon'hle High Count have boen delivered afier the Mssesnments for Ay
2006-07 and 200708 were framed. It 13 10 be examined whethar the cotriets
with the DMRC on the bosis ol which the present asscasments have boen mude
re ddertical e the contracts on the hasis of which the cited orders of Honsle
High Coun of Delhi have boer passad. Only on hasiy of such compurisons
would the AA be able 10 decide the odmissibiliy of refief sought in respect of
trmnsactions with DMRC, Thereatler the Asnesaing: Authotity may evaduate the
tux liability sgaingt sales made o DMREC and refrme the nstersments amd
brders foe levy ol penlty after comidering all submissiois. Toe that limited
extent the ahjections are selerred back 1o the Ld. AA on this o™
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Disposal of (hhjections

Learned OHA, vide common order disposed of the said
objection and other objections pertaiming (o tax period May
2007, September 2007, December 2007, January, February,
March - 2008, April 2008 to March 2009.

Feeling dissatisfied with the impugned order by Learned OHA.
the dealer has filed present appeals,

No challenge by the dealer-appellant

(@ As regards sales to DMRC
e

[t may be mentioned here that the above remand order passed by
learned OHA as regards sales made 10 DMRC has nol been
challenged by dealer-appellant.

(b)  Turnover of Rs. 13,18,290.00, pertaining to tax period
December 2007

It may be mentioned here that while referring to the said
turnover pertaining to the said tax period. learned counsel for
the dealer-appellant submitted in the course of arguments that
levy of tax as regards the said turmnover is not being challenged
by the dealer and that the dealer has deposited the tax as per

demand.

The tumovers made basis for asscssments, afier audit, can be

divided into thrée categories:

(A} Inter-state Direct Sales:
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(B)  Imer-state Transit Sales:

(C) High Sea Sales.

The above categories are taken up one by ane for discussion.
(A) Inter-state Direct Sales

Inter-state Sale (Direct Sales stated (o be from outstation
units of the dealer-appellant)

| NDPUBSESIGGSIUPL & T—
Vionihy ~ far DIAL )
Thrnuv:r_
| Mwoh®8 | 5 on9266.00
March09 | S 3gasesm ]
Total | 17.71,12,861.00

Learned Assessing Authority levied tax (@ 12.5% with inferest
on ather direct sales amounting o Rs. 49.24.182/- made [rom
other locations outside Delhi, Assessing Authority observed that
exemption was claimed on these direct sales /s, Tla) of DVAT

Act, but same were not shown in the returns,

Direct Sales 1o NDPL

As per assessment summary issued by the Learned Asséssing
Authority, other direct sales amounting 1w Rs, 1,59.94.999/.
were stated 1o have been made to NDPL by the assessee from its

other locali Jelhi, and in respect thére of exemption

ol 129
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was claimed wis. 7(a) of DVAT Act, but the said sales had not

been shown in the returns.

Direct Sales to BSES

Other direet sales amounting 1o Rs, 1,90,13,512/- were stated to
have been made to BSES by the assessee from s other
locations outside Delhi, and in respect there of exemplion was
claimed ws. 7ta) of DVAT Act, but the said sales had not been
shown in the returns.

Direct Sales to L & T for DIAL

Other direct sales amounting to Rs. 9.73.50.902/- were stated 1o
have been made to L & T hy the assessee from its other
locations outside Delhi, and in respeet there of exemption was
claimed w/s, 7(4) of DVAT Acl. but the said sales had not been
shown in the returns.

Direct Sales 1o GGSIPU

As per record, some items were supplied 1o GGSIPL by way of
direct sales from the out-station units of the dealer-appellant,

Page 17 of 129
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11 Observations by OHA —as regards Inter-state Sales made by
thedealer-appellant to NDPL, BSES. GGSIPU and DIAL
through L & T

Leamed OHA while dealing with the point ol inter-state sales

upheld the assessments made by Leamed Assessing Authority

while observing in the manner as:

"It b ewortiy thar the: Hems supplied by the objector sgaing hese thirde
comppunies are wch which are not consumer specifie and spocifications could
be coimition to many other sperators invelved info similic huxifess,

Merusal of ihe contrct doctiments sl Tndicites thit the respansibility of twe
supplier wis extended upto fubrication. fnstallation and epemtiomalization of
equipments. In case af any diitage or Juss of property the supphicr has heen
made responsible. The L. Assessing Authority has rigchily held that the ftems
were handed over o the beneficiary W site | afler installation  and
commimioning. The clauses b inspection e quine differsnt from the
proyisions made in case of MR

The Hint of supplicts a5 provided by DMRC in-cited case bis nol beeh shows
in respect of ather three contractes organizations,

it has been noied that the iems suppilied boe not such that only the contracice
prganizations could havee utilized and this thers was fensahility for diversion

It is furher added that in the case of DMRC drawings &Lceertification were
pravided by DMRC in respect of thefr parchases. No such arringement were
fotind o have hien provided 1o objoctor iy case of sales made 1o NDPML. BSES
und [MAL thereby indicating that privity of contengt hetween the stipplier and
the tset s hot firmly estublished.

The contracien in these cases had hol begn specified the supplicrs and objecior
had mot been spocifically askid 1o minke the MHocurensmts from . outstation
suppliers. Possibility of divession of poods canngt be overriled in such
eventunlity,

Gioods dispiatched on behalf of ABEB were also found to be rseeivisd alter inber
State movement by ABB itsell which was responsible fior g

sectirily al site 1l ppesitionalisation Therefore; the in o
all proctical purpases from ABD 10 AR and the gocidd
tser ol (e time of cxecution of works enniracy
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Ll AA ha nghitly compared this case to the similarly sitoatid case ol Biani
Bros’ Vs Dininiti of India (1974) 33 8TC 234 {8C) wherein the Ape Coiir] had
held that the sales made by Mis Binani Bros o the DGSE&D did nol OCCASIU
ihe imipart of the goods, bt it was the purchuses made by the Hinami Hros
from the Torelgn schiers whneh oveasioned th impert of gonds.

There was i prisily of contract between the DOSED and the Foreign seller
whi (il ot etiter o any contriagt by themedlves or icough thie agency of the
petitioner to the DGS&D and the movement of poddy from the foreign coumntry
wirs Tl poestoned on wecount of the sales by the petitinner to the DCGS&D. h
comcliided thitt even il the contraets cuvisaped the impon of goods and their
supply (o the DOSED from out of the goods impared. it did nit follow tha
fhe movemen of goods in the cousse of impant wis occasioned by the
cortracts of sale by the pititiond with DGS&D. Rationale of the suid decinon
of the Apex conrt can be applied w0 ihe present case ulao winoe the ool nre
similur.

The final conclusion is thot these wmnsactions also did mot stisly the
conditions Nghlighted by the Hon'ble High Court of Delli in the cake ol
obicctor deater for the DMRC related transactions for the pethod of 2005-06.

Obviously the foctors cited sbove afe not individunlly determinmive or
decitivie, bt the net corclusion, which emerges on wking o holistic view hy
appreciution of ofl ngredients. & that the requirements of Seetion 3 of CST
Act isre tiot sifistied in respect of (hese trankactions.

I can be elearly inferred that the oljector dedler is nol ertitted W cxemyption
under section Tte) of DVAT Act read with section 3 of CST At in respect of
works coniract exceuted for vendons other thin DMRE sinee the sales do not
qualify as such, Henee disallowance of the exemptions s the intersiole
sailie/imipon is upheld and the contention of the objector dealer that the present
case is covered by thecited judiments is ned found sustamable ™

Contention on behalf of appellant
12. Learned Counsel for the dealer-appellant opened arguments on

this point pertaining 1o direct sales 1o NDPL, BSES, GGSIPU
and DIAL.

While challenging the abservations made by Learned OHA that




)

of the appellant it has been submitted that the terms of the

contrael between BSES and NDPL are exactly the sgime as were

the terms of the contructs between the dealer-appellant and
PDMRC,

Grievance of the assessce-appellant is (that the Assessing
Authority wrongly framed assessments regarding direct sales 1o
the above-named persons, as said sales being Inter-state Sales
could not be subjected to fax under PDVAT Act. in view of
provisions of section 3ia) of OST Act and section 7 of DVAT
Act

While referring to Section 3(a) of CST Act, Learned Counsel for
the appellant has submitted (hat since these sales originated
from outside Delhi, their tumover was ot to be reflected in
retumns under DVAT Act. Further, it has been submitted that
CST was paid on the said sales in the concerned States from
where the sales originated and as such the sales of said zoods
were nol exigible to tax under DVAT Act.

Further, the contention raised by Learned Counsel for the
appeltant is that whereas in o case of taxation of works contract,
the “deemed sale’ is of ihe ‘property in goods involved in the
execution of the contract’, in the case ol transactions of transfir
of property in the nature of Inter-state sale or sale in (e course
of import, such tumover cannot he taxed as provided under the

provisions of Section 7 of DVAT Act.
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14,

In support of this contention, learned counsel has referred to an
catlier decision in ABB Ltd. v. The Commissioner, Delhi
Value Added Tax, ST.APPL, $1/2012 & others., decided by our
awn Hon'ble High Court on 28/09/201 2,

Learned counsel for the appellamt has contended that said
transactions were in the nature of Inter-state sales from thee
originating State and they are not required to be reflected in the
returns for the State of Delhi under the provisions of DVAT Act
or the CST Act and were shown in the return for the States from
where the movement of goods originated. The benefit heing
claimed by the appellant was not by way of exemption but a
claim depending on the jurisdictional issue ic. the State
legislature did not have the legislative competence 1o impase lax
on goods being imported to the State solely for the purpose of

execution of the works contract.
Arguments on behalf of Revenue

One of the arguments advanced on behalf of the Revenue is that
works contract occasioning sale in the course import/interstate
sale is not out of the purview and jurisdiction of the DVAT Act
and that there is no merit in the contertion raised on behall of
the appellant that indivisible works contract cannot be subjected
to tax, the reason being that as tax is levied on soods used in
execution ol the contract.
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Learned Counsel for the Revenue has contended thut dealer
cannot escape from liability of tax on the ground that one
gereement is for sale and other is for labour. In this regard,
reference has been made to deduction of tax at source which
helps in tracing the contraet and leaves no doubt or ambiguity

about exigibility of works contract transactions 1o tax.

i5. Leamed counsel for the Revenue has contended that in suchlike
ramsactions whole amount of the consideration has to be taken
into consideration as provided under the Act. Reference bty
heen made to the definition of “sale price™ which means the
amount puid or pavable as valuable consideration for any sale
including clavse (vii) which means the amount ol valuable
consideration paid or payable to a dealer for the execution of the

works contract.

At the same time. it has been contended that in the case of
wimover rising from exceution of a works contract, charges
owards labour, services and other like charges are 1o be
excluded subject to such conditions as may be prescribed,
Reference has also been made to proviso which stipulates thit
where the amount of charges towards labour, services and other
like charks is not ascertainable from the books of accounts of the
dealer. the amount of such charges shall be caleulated at the

preseribed percentages.

"

-
11‘\
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It has been argued that self contradictory arguments have been
advanced on behalf of the appellant. For example, on one side, it
has been argued on behall of the appellant that it is contract
scenario:; labour oriented works contract but on the other hand. it
has been argued that it is a sale contract simpliciter; that at the
same time, it has been argued that the goods belong to the
contractee but still the whaole contract does not involve supply of

goods and as such is not taxable.

Reference has been made to the provision of Section 1A of
DVAT Act.

O behalf of the Revenue, it has further been argued that it the
transfer of property of goods takes place by way of exceution of
contract, it is no longer material whether the goods are sold in

interstate or it is crafted like g second sale by € formt kL
Discussion
Inter-state sales

Qection 3 of CST Act postulates as 1o when i sale or purchase of
goods said to take place in the course of inter-State trade or
commerce.

According 1o clause (a) of Section 3, an inter-State sale or
purchase is one which accasions the movement of goods from

one State to another.
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According to clause (b) of Section 3, an inter-State sale or
purchase is one if the sale or purchase is effecied by a transfer of
documents of title to the goods during their movement from one

State o another.

It is well settled that a sale occasions the movement of goods
from one state 1o another within section 3 (a) ol the CST Aet,
when the movement is the result of & covenant or incident of the

contract of sale,
As to when does a sale take place within the State

Here, reference to this provision is also relevant to understand
the correct interpretation of provisions of section 3 of CST Act.
As per seetion 4(2) of the Central Sales Tax Act, a sale or
purchase of goods shall be deemed to take place inside the State
if the goods are within the State:-

() e the cuse of apecific or ascertalivd goods. at thic timie il eopdriect of,
saafe by apache; canud

(b I the case of vnmscertained or lamne goods. ol the toue of
approprintion of contruct of sale by the seller or by the buyer, whther
the mcemt of the other parly {8 prior or subsequent 10 such
appropriiton.

Explamation: Whete there is a single comract of sale or purchase of goods
situisted it one or more than one piaces, the provisions of this sub section shall
piply i if there wiske separnte commaets in respect of the goods at coch of such
ploces

Relevant part of Section 8 of CST Act reads as under;

(1) “Eviry dealer, wha fn the courde ol inter-State trade of commerce,
welly 10 @ retdstered dealer goods of goton referred 1o in
sub-section (2), shall be Tiable w is Al which
shall b two per cent®ol his tnove
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e or purchase of soch goods nside the appropriate St under
the sales tax fow of tht Swie, whichever s lower: Provided that
the Centrul Government may, by notificaion i the  OFReil
Chretie, reduoce the mite of o umder this subssedtion.

(20 The inx povable by any dealer on his tumover in s G bs the
turmiver or any part thereol relaties 1o the sile of goods in the
culm of iter-Strte mide of commerce not falling within sub.
scction (11, shall be ot the rate apphcable 1 (he sale or purchiase of

stich poods inside (he dppropriste Stde under the salet s law of

Foplammation: —For the puiposes of this sub-setion, a deale ahwll
be deemed 1o be a dealer Hable w pay tax wnder the sales b lw of

the appropriite State, notwithitinding that b, in fiet, may not be
w0 Vahle wialher tham aw.

Certain sales not Hable to tax - Section 7 of DVAT Act

18, Relevant part of Section 7 of DVAT Act reads as under:

“Nothing contained in this Act or the rules made ther: under shall be deemed
1o imipise o authorize the mposition of tx an any sabe of goods when such
sale takes place -

() in the eiirse of imer-State rErle on conmesce: B
(i cmtwiches [velbi; o

(e} in the course ol impor o ihe goods into or expant of the goads aul
of, the vorriiory. of Rielen.

Explanation, - Sections 3, 4 ared 5 of the Central Sales Tax Acl, 1056
(74 of 1956) shall apply for deteriining whether or ol o particular
sile tukes place in the manner indicated in clindse (a), clause (b) ot
el (€1 of this seetion”

Relevant part of Section 11 A reads as under :

“No s shall be payable under (hiv Act by o contmactor on the amount
representing the villie af the goids wpplied by the conrictee Lo lh:_
comimmetor i the execution of works continct in which the ownership ol
such goods remains with vhe contrsoiee unider the ferms of e contpact and

e tount represstiting the '-'_an: of the gooPR
1o (hie comtractor dpes il farm parl of 1hded!
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20,
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from the amotmt pavable 1o the ctntréwor by the eomracies lor the
execution of the works contraet.”

Important Decisions

let's see as (o what are the significant decisions on the pomnt
involved and under discussion here.

In Larsen and Toubro Ltd. v. The State of Bihar (now
Jharkhand) and Ors., CWIC No. 3731 of 1998, 2/11/2007,

Hon'ble Court arrived at the following conclusions; -

51010 In exercise of its legnslative power 1 Impase tix on sile o purshoe of
goods onder Enlry 34 ol ihe Siatie st read with Article J6A[2%A ), the State
Legishiture, while imposing a tax e the trunafer of property in goods (whether
as goods of tn some othir form) invelved in the exeéution of 8 works contrast
in ot competent 10 lmpose u tax oo such o transier (decmed salejwhich
constitutes 2 sile in the coune of inter-Staie irnlde of GommErce or @ wile
oulside the State of a sale in the coyrse of impart or expart,

{23 'the provisions-al Sections 3,4 and 5 and Sections |4 ard 15 of the Centrl
sules Task Act, 1956 are applicable 1o o tansfer of property in gouds involved
i thie exceution of 8 works comtrmen covered by Article J669A)()

(31 While defining the expression sale in the sales tax leghslation it i open o
the Sinte Legislitnre ta fix the situs ol a diemed sake resulting from a iranafer
falling within, the ambit of Artiche I66029A) b)Y bul i is nal permissihle Tor the
Siae Legistature 10 dofine the expression sale jh o way a3 10 bringe within the
bt of the taxing power a sale in the course of inlet-State tmde or
comgree, or @ sile mutside the Stute or o sale in the course of Titport and
EX P

(4} The ux on tmnsfer of property in goods (whether as geadi or in same
siher form) frvolved in the exceution of o works eontract falling within the
ambit of Article 366{29AY(b) B levisble on. the goods tnvelved in the
exccition of a works eontract and the value of the poods which anc involved in
execution af fhe works contract wild constitue the measuoe for imposition of
the i

(5} In arder 1 dowrming the value of the gouds which are iinvolved in the
exceution of i works contect for the purpose of levying the luk referred 100
Article 366(29AMDY, it 15 permisaible 10 ki the valueg ONECact s
he basts and the value of The goods inwolved in ﬁ
|
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coptract cam be arrived it by deaducting expensss incurned by the contricior lor
praviding labowm and othier services from the value of the warks contrue,

(63 The charges for lnbour wnd serviees which are required 10 be deducied
from the vilue of (e worlls contret would cover (1) tabour charges for
sxecution of the workae (H) amount puid (0 o sub=contractar Tor labour and
sirvieei: (1) charges Tor obtmining on hire or otherwise mochimery and fools
wied For exccution of the works: contraet; (iv) charges for plonning, designing
and mrehiletts Teese and (v) cost of conmmables used i execution of the
witkid contract: (vi) comt of establivhman of the contractor o the extent it is
pelatabslie 1o supply of labour and srvices; (vil) other similar expenses relatahle
b stipply of labour mnd serviees: and (viii) profiy eamed by the contractor 1o
the extent it Is relatable fowipply of labour and services,

(7) Ve deatl with epses whete the contractor does nol malitiin proper sccouts
of ihe aecount hooks producied By him are mot found worthy of oredence by the
nssesstng suthority the legistiture may prescribe & formula Tor dieduction of
cost of libour and services on the basis of o percentage of the vilue of thi
works contmet bt while doing st hos to be ensured thil (he amount
diductible under such fammula does ot differ appreciably fioin the expenses
for Tabour mnd services tut would be incurred i normal circumstances in
respest of thist partleular type of works contruet. It would be permissible far
the lepbshitune b prescribe vilrying sculés fir dedoction on sceount of cost of
Lk anid services for variows types of warks contragl.

(%) While fixing the rate of e i is permisyible to fix o aniform rate of tax lor
thie various goods involved in the excoytion of & works contract which rate
miay b differem from the mies of tax fixed in respect of salés or purchase of
those goods a5 o separle artcie.”

In Commissioner of Sales Tax, UP v. Bakhtawar Lal Kailash
Chand Arhti, (1992) 87 STC 196, Hon'ble Apex Coun
explained the scope of section 3(a) by ohserving as under:

“According thy clause (d) of Sectivn 3, an inter-State sale or purchase is one
which occasions the movement of goods from one State o anciher. In otber
words, the movement of goods from one State 10 andther must be the
necessary (netdent - the pecessary condequence - ol sale or purchese. A eate of
catrse amd effeet - 1l cause being the sale/purchine und the effect being the
mavernent of the goods 1o amtber State, what is ' L i that the
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In LD.L. Chemical Limited v. State of Orissa, (2007) 10 VST
644, Hon'ble Apex Court observed that it the contract triggered
the inter-state movement of goods, it amounted to inter-state
sale.

Reference may also be made to decision in State of Orissa vs.
K.B. Saha and Sons Industries (P) Lid,, (1976) 32 STC 629,
wherein Hon'ble Apex Court. after referring to the vatious
cases, on interprétation of provisions of section 3(a) of CST Act,

ohserved as under -

“It order 10 decide whether 3 able ¥ an inies-Stade || b suflickent fhat the
movement af poods should hove been octasioned by the sale o should be
incideninl ihereto.

What s important s that the movement of goods and the sale musf be
macparably conpected. 111 not necassary thit there should be an existence of
cortragl of sale incorponsting the express or implied provivion regarding inter-
Swuig movement of goods, Even i hypothetically of s stuted tht soch a
requirement is. necessary in the facts of the present case such ymplied
wipulation does exist.”

There need not be an express covenant or stipulation in the
contract; and also that if it can be clearly inferred from the
contract that both the parties contemplated the inter-state
movement ol goods conseguential to or as an ineident of the

contract, section 3(a) is attracted.

In Ol India Ltd. v. The Superintendent of Taxes and Others,
| 1975] 35 STC 445 (SC), Honble Apex Court held as under:

. asale which
sule i the

s, bo We rewult of
il l&&:?mﬁ 1 of the

"No mutier in which Stile the property in the poods
ocensions “movement of poods from one Stule
course of inler-Staie trade®. 1'he intcr- slate m
o covenanl. express of mplicd, inthe come

'\._
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gomrnct. T 1F nol necessary ihail the sale muit precede the mfer State
movement inoonder that the sale may be deemed W have oceasioned such
movement. It is alsy mon nocessary for a pale 1y be deemed w0 have tuken
place in the coumse of inter-sue ade or commerce, That the covenun
regarding inter-State movement mugt be ppecified in the contract yiself,
wanild he enough if the movement was in purnuanes of aod incidental to the
coniract of sale,”

In English Electric Company of India Ltd. v. The Deputy
Commercinl Tax officer and Others, [ 1976] 38 STC 475 (8C),

Hon'ble Apex Court held as under:

"When  hranch of o company’ forwardi & bayer's onder t0 the prineipal foctory
ol the comjiiny and istracls them W dispatcl the goidds direct o the luyer
vl thie goukds are sent 1o the buyer umder those instructions it would mot be
saile between the Factiory and 18 branch

I there is 0 conceivable link hetween the movement of the goods and the
buver’s conmet, and i1 in the cowrse of imer-5tte movement the goods move
only 1 reach the buyer in satisfoction of hin contragt of purchuse und such o
nexus s otherwine mexplicable, then the sale or parchase of the specific or
wcertnined goods ought 1o he deemed 10 have tken ploce in the course of
infer Stote imde or commence ns such a sale or purchase occastoned the
movement of goods Trom one State w0 apother; The presence of an
intcrmediary, such s the seller's own mepresentaiyve or branch office. whe
initinied the contract may not make the matier different. Such an interception
by a known person on behalf of the seller s the delivery Suite and such
person's activitics prior o or aficr the implemeniation of the contruct may nof
alter the posinon.”

In South India Viscose Ltd. vs, State of Tamil Nadu, [ 1981]
48 STC 232 (8C), Hon'ble Apex Court held that if there is a
"conceivable link™ between a contract of sale and the movement
of goods from one State to another in order to discharge the
obligation under the contract ol sale, it must be held 1o be an
mter-State sale und that character will not be changed on

account of an interposition of an agent gl=the=geller who may



In M/s ABB Ltd. vs. State of Karnataka, SPA No.23/2010, it
was admitted case of the assessee that since there were no
suppliers, complying with the qualifying requirements, available
in the State the assessee had o approach the KPTCL and seck
their permission as mentioned earlier to procure the goods from
outside the State. In view thercol it was contended on behall of
the revenue that the Contract (General Conditions) did not
stipulate for movement of goods from outside the State. In other
words. it was submitted that movement of goods from outside
the State was not a result of the contract or incidental to the
contract, since the General Conditions of Contract did not
mention aboul inter-State vendors and, therefore, it cannot be
stated that the goods were moved in purstance of the contract.

In the given facts and circumstances, Hon'ble High Court of
Karmataka observed that the movement of goods from one State
(0 another may or may not be as a result of a covenant bu
definitely it was an incident of the contract.

In State of Maharashtra vs. Enbee Corporation, [1997]107
STC 196, it was observed that the word *sale” defined in Section
2(g) of the Central Act and employed in Section 3 and other
sections of the Central Act would embrace not only completed
contract but also the contract of sale or agreement of sale if such
contract of sale or agreement of sale provided for movement of
goods or movement of goods is not incident of contract of sale,

Hon ble Apex Court observed as under:-z
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“H0 s powy well settleed that if o controet ol sale contains a ktipulation for
such mpvement, the sole would, of-course, be n inter-State tmde. But it ¢
aluy be inter-State sale even i the contract of sale does not itsell provide for
movernen! of goods from one State o another bt sach movement would be
sl of g covenant in the conproct of sale or s an incldent of such conme
{See Lnton of India Vs, Khosls and Company'),

It is troe, in (he instant cave, (he contradt of sidé did nol régulee or provide that
povods should be moved fiom other Statesi o A Stitte of Karnataks b Bijapir.

But it b5 not true 10 say that for the parpose of Section 3(a) of the Central At it
iv pecessry. that the contract of sale mus itscdl provide for and canse the
movement of goods or that the movement of goods must be ocemaoned
specilically in sceordance with the terms of the contract of ale.

A sale which ocedkions movement of goods frnom one State woanbilier o8 dale
i the cotitie of Inler-Siate trade. no matter in which Sute the propeny in
jrisoids puistics.

It 1 mot mecessary that the sale must procede the (nter-State movement in order
thet the stle imay be deemed 't have oocasloned sueh movement, and it is alio
il evestary for a sake W be deomed (o huve taken place in the course al’
inter-Stane wande o commeree, that the covennl reginding  inter-Siate
mtsverrrend must be specified in the comract itscll

Tt would be sufficaent if the movement was in pursuance of and incidemal 1o
thit contract of sile. Inthe present cake. the moverent of goods from one State

to another may or may not be as o result of o coviennnt but definitely it was un
incident of the contract.”

Reference may also be made to decision in State of Kerala v,
M/s Metso Minerals India (P) Lid,, OT.Rev No, 143 ol 2017,
by Hon'ble High Court of Kerala at Emakulam on 19" of June,
2020,

So, a sale in the course of inter-State trade has three essential

ingredients

i) there st be 3 contract of sale, incorporating 8 stinalutipn, express
ur implied, regarding inter-State movemenpfgoadry,

() the goods muest getually move Trom ongfGilile iy i
to sueh contrmel of saled the sale beiffy the e of



movernent; and (1) such moverment of goods must be from one
State to anoiher State where the sale concludes. It follows as o
necessary corollary. of these principles thit & mivement of goads
which takes plices ndepehdent of a comtract of sile would not (all
within the meaning ol inter-Stme Sale.

Far reference, dechsion in State of Ao P, vs, NTILC, Lak, ATR
2002 S0 1§95,

Following factors are also of much significance in this regard:

1. Thire chould be an sgreement o sell which comains o stiputation
(express of implicd) reganding movement of goods from ope State 1o
s,

2.

Movement of goods and the sale mus be inseparably commected. Jror
reference, decistan in CST, UP v. Bakhtawar Lal Kailash Chand
Arhti<{ TO9NRTSTCI9. The movemem or despaich of goods Trom
ane State 1 goother whoutd be under 3 covennn or meident of contract
of side with the buyer, (For relerence. decimon in Tata tron and Sicel
Co (TISCO) v, SR Sarkar-{ 190001 1510 635(5(0)

3 Even il buver whes delivery Tfrom the seller, it can be mier-Stue sile i
movernient of goods 1w ofher Smie is o pecessary port of trmasaction,
For reference, dechion i Mohanlala Hurgovandas v, Stite of MP-
(1955 6.5TC ARTISC).

Inter-state sales and Works contract- Interse relation

“Works contract”™ has been defined in section 2 (1) (20) of
DVAT Act and the same reads as under :

“Works contruct™ includes any ugreement for carrying out for cash or for
deferred payment or for  valuable eonaideranon, the building construction,
munufacture. processing.  fabrication, crcabon, wstallation,  finng  oul,
improvemint, repaic or commissoning of any movable or immaovable
roperty.”

Sale — its definition as regards works contract

As per sub-clause (v) of Section 2(1) (2¢) of DVAT Act, sale

includes transfer of property in goods (whether as goods or in

some other form) involved in the cxcf.;uti?f:hlljmﬁ'ﬁ;!_, contracl.
i I

m— age 32 of 129 \™ J

-\ :

¥ >
LN g
Appeal Niw e GIRFIVATVAT2013



Sub-clause () of Article 366 (29A) of the Constitution of India
and (section 2(1) (zedv) of the DVAT Act) have been
formulated 1o inipose g tax on transfer of property in goods
involved in the execution of o works contract.  These cover
(hose contracts which are composite in nature and segregated by
liction of law so that tax can be levied on transfer of goods
involved. By definitions, these pre-suppose the existence of an

agreement,

Waorks contract, in simple terms, is a comract for carrying out

gertain works on any movable or immovable property of others,

In & works contract, the contractor promises Lo cary out some
obligations like the construction of o building, fabrication of
machinery, etc., in consideration of the employer promising to
pay a certain amount either in cash or in the form of some other

valuable consideration.
Distinetion between works contract and contract of sale
Where there is an agreement of sale or contract

Whether a contract or agreement is a works contract or a sale
contract or an agreement 1o sell can be gathered from the
intention and objects of the ;artif.-!s 1o the contract,
ciroumstances, place ol exccution and usual conditions of the

agreement.
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In case of an Invoice

S0 far as an invoice is concerned, the question, whether sales tax
is levighle in respect of g given (ransaction, cannot be
determined from the invoice isstied by the person, which simply
entitled a person (o receive money as per the terms of the
contract, and rather this question may be determined only from
the terms of the contraet,

Decisions — On the controversy, if an activity is a transaction

of sale or that of works contract?

In this regard reference may be made to the following
guidelines laid down by Hon'ble Sugireme Court in the case of
Hindustan Shipyard Lid. v. State of AP, (20000 119 STC
333 (SC). The Hon'ble Court abserved as under -

8. It dilTicul w lay down any rile or inflexible suld applicable
allke to all imnsoctions o us 1o distinguid between a conract o
sale and a-conteaet for work and Inbour.

b Trmsfer of property in goods o o prace ks b linchpin ol the
defiminon of “sale’. Whether » particular comtemet 15 one of sule of
godds or for wink and lsbour depends upon the main objeet of the
parties determined from dn ovérview of the terms of the gontmel,
the circumstances of the transactioni and the éastom of the trade
15 the submance of the contraet document(s). and it merely the
T, which has 1o be fookied inti. The Court my frm an opinion
that the contruer s one whike miis wbject is trandfer of property
n aehatel as o chatiel W the buyer, thiugh smne work muy be
required 1o be done under the contraed oy ancilluy or incidental to
the sale, then it is o sale 1 the primary objoct of the comtrmet bs the
curying our of work by bestowal of labour gid srvices and
materialy are incidentally used in execution of such work thidn the
eontract 15 one for work and Lk, £ VRIBL Y

€ ITthe thing io be delivened tas any igfriduglexisien I fusre the

elivery us the sule property of the 1& & 1 10 e fver it. then
Poge M of 129
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i1 o siles 15 AT mmnsfer prapenly for o price in i thing in whiih
“B” hod no previous propeny then the colilract is o contraot for
sialees € the oiher hand where thic ensin object of work itidertiken
by the: puyee of the price is not thio tmiafer of i chattiel qus chimel.
the contract is ome for werek and labour,

de The bulk of material usel i eomstniction belongs 1o the
manufactmer who selln the end product for o price. hen it b a
strang pomter fo g conclusion that the comtract i in substunce one
for the sale of goods and not one far work: and labout. However,
the test 15 not decisive, [T e major componient of the end product
s the mutenal consumed in producimg the chattel w be delivered
ard the skill and [ohour ane emploved for converting the ninin
cotipemerits into the end products, the skill and Libour ire only
ineidettally wied mnd henoe the delivery of the end prostisct by the
sellir 1o the buyer would constituic a sabe, On the other hand i thie
main objeet of the contraet 1s to avail the skill mnd labour of the
seller thimgh same material or componenis may e incidentally
used during the process of the end product being brought inte
existence by the investment of skill and labour of the supplicr; the
it ion would be a contract for work and labour

Hon'ble Apex Court further opined. us under :-

"A simple illustrations may be given 1o demdnstrate spplicability of the
above-said prindiples. A custiomier goes 1o o tilering shop aceompanied
by sunie Tength in his Tinds ind entrukis the same o the wilor for stitching
@ st for him as per his measirenents. The wullor by devoring his skill and
labsorier stitches: the suit and delivérs the same 1o the customer. In this
proeess the lwilor wtilises lining. buttons and threads of his own, The
iransagtion would remidin s contriel for work and labour, The stiiched suit
deliversd by the wilor 1o (he clstamer is niol & =ale. It wonld not ke any
difference I the customer would hive selected a plece ol eloth of his own
chatice for o price 10 he' paid or paid and hoving purchissed the sult length
lefh i wih vie tailr Tor being stitched into o wil. The propeny in the sult
length had passed 1o the custamer wnd physicnl pemseasion over the suit
bemgethy Ty e bl theercaller was marely it of o bailes entrusted with the
sl bength, However, i thi wilor promises w siteh and deliver the sult fior
a price agresd upor. inveiting his owd cloth and stitehing materials such
up hining. butens and thresds. and ailising lis own skill and labour then
thiough the customer might have dhosen ihe plece of eloth as per his own
liking os w 1he lexture. colour and quakity and given his own instrections
in the matter of style. the transaction would remai a conitaet for sale of
ooy, that s, ititehiod suit pioce n us much o e objeet ol the contract
was 10 fransfer property in the stitched suly AT Ty delivery ol the
suit by the wilor lo the customier, sl v : ™ e
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Wkill mmd Babour hawing Been muaide by the toilor neldental W e il flment
l the conpracr,”™

In I & T vs, State of Orissa (supra), Hon'ble High Court
observed that merely because the component parts were broughy
from different places outside Orissa and assembled in Orissa, it
could not be said that it was an intra-State sale and that a
colourable device was deployved to avoid paying sales tax under
the OST Act. The documents placed on record clearly showed
that components cither manufactured in the Petitioner's own
lacilities outside Orissa or brought from outside Orissa were
transporied to Orissa for erection, lesting and commissioning of
the 100 TPD Rotary Kiln,

Hon"ble Court further observed that:

“There was mo oecaston for the Tribunal 1o hive pone o o lengihy
disctession whether i arnounied! o works contrict when the fbets ovaghi
o have been on whother it was an intrs-State sale as contendedd by (he
Sute, The goods wers indocd supplied in cousse of iner-State rate, and
received by TRE in Onssa. The movement of e goods ariginned from
oulside the State. This was not an inira-Safe sule by iy sretel of
imaginmtion ™

In Bharat Heavy Electrical Limited v. Union of India, AIR
1996 SC 1854, Hon'ble Supreme Court examined the question
whether the sales were Intra- state sales.

Hon'ble Supreme Court disagreed with the view of the Tribunal
that the transaction was not an inter-State sale on the ground that

the goods sent (by rail or road) did not answer the description of
the goods mentioned in the annexure to '

Hon'ble Court observed as under:

Mage 3600129
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30,

“Ohvigusly, the annexure mentions only the major Hema! of michinery gnd
cquipmment, These major Wems cmnl be transporied ds such! rangpon has
to be effected in sections and parts and ossembled st thie spol. For that relsor.
it canmot be said thot the goods rmnspored ane nol the poods agred 10 be
pplied. It is noboiy's case thay BHEL supplied some other godds than (e
iy agreed upon. Hlaving thus eroneously excludod Section 3 of the Ceitlpl
Siles Tax Act. the Tribuml wem 10 Section Sund held that i the
circumetances., the sales mugt be held o have wken plice nkide the Stite af
Orissa. The discussion ubout endersement of pood by NALCD s BHEL in
Orissa and so on ks roher ambiguous.

In ABB Limited Vs. Commissioner of Delhi, Valne Added
Tax, [2012] 55 VST 1 Delhi, as per claim of the appellant on
the bona fide understanding of applicable provisions of law, the
appellant submitted its return under the Delhi VAT for the tax
period 01.04.05 - 31,04.08, whereby it claimed exemption from
payment of VAT in respect of sale effected in the course of
import tcovered under Section 5(2) of the Central Sales Tax Act
rw Section 7(e) of the Delhi VAT Act) and interstate sale of
Goods (subject to CST and exempted from levy of VAT under
Section 3 read with Section 7(a) of the Delhi VAT Act),

The Assessing Officer, by order dated 25.11.2005 rejected the
referenced exemptions claimed by the appellant and imposed
Rs45,18.484/- as VAT, Rs.3.,32.258/ us interest and al<o
imposed Rs, 1,20,56,196/- as penalty.

The appellant filed an appeal under Section 74 of the DVAT and
the same was rejected by an order dated 11.03.08. Aggrieved,
the appellam filed appeals, under Section Tﬁi]} of the DVAT
Act 1o the Tribunal constituted under theghn

filed similar appeals (40 in total) in respes
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and imposition of penalty in respect of different assessment

periods.

In ABBs case (Supra), various conditions in the contract and

other reluted covenants betweoen DMRC and the appellant

revealed that:

(1) -.‘ipr:m:nii-mrwur-:-nrdi'r out by DMRC

(2} Supplcrs of the goods wore upprived by ihe MR,

(3} Preinspection af ot ity Aamdatod;

() Thie goods were cisiom made, for use by TIMRC in ba projeed;

(5} Excise duty and Customs duty exemptions were iven, specifically 1o
Ihe gods. hecamse of a pereeivid public interest, and ity need by
DMRC;

toF  The Project Authority Cenificate maued by DMRC the name of the
subconiractons an well i thi squitpmerit/goods 10 be supplicd hy them
WeTe expressly stipolated:

(71 DMRC issuid o L‘;:rul'm centifying ite approval of foreign supplivrs
bowated T Iy, Germany, Kores ete. from whon the goods were 1 be
priocungd.

(8} Pocked poods wine expecially marked as mesant fiy DMRCS use by iis
project

On the point of interpretation of Section a) of CST Act,
Hon'ble High Cour abserved in the manner as -

“It was repentedty held tha the contret betseen the partics (DMRC snd the
uppellant) ought 10 have envisaped  inter-state movement of  poods
cotseuantial o or o8 ancincident of el cantraet, If the intermate: moveien)
of gooils was within the conlemplution of the paries and il & rowsonahie
presumption can be drawn thnl to fulfill of the contmet, such interstue
mvernent of goods is nocessiry, it would ) undier Section 3a) of the Act

Hee, inter-state movement of goods was within the knowledge of DMRL, a5
these is a 1ol ban of setring Hpaperition of heay ry in Delhi, hence
the gomis can only be manufsetured outsice SR and g
Farthermore. fmpdcamly, j approvid |3 plf HA the country
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where ihe equipments and goods were 10 bi spplicd: These aluo Inchided the
appellunt's premises and Gioipries ™

In ABB's case, Hon"ble High Court fusther observed-

“rveer The present case. there can be no muining of doubi that there win o
live and convelvable link between the sile and movement of goods;
DMRC was sware that the ROk wiete o be moureed from (he uppietlant's
Taetories, which were outiide Delbi, The refercnce to specific Joeatinns, in
the listissued by DMRE in respect al particulor equipmenits, which were
integral Ao the comraet, establishes thit tovement of (hise poods was
elearly in the contempliion of the parlics. Moreover, s noticed earlicr,
thee g were Custom made. The enly conelision that eould remsanably
hutvee been deavm was thar the charncter of the bratisction was that of inter
stute sale, necessitatmg movemen). Specific ingtrictions, o olluslbois in e
comtract, or Llaek of such fhets, can hardly be decisive: the itention ni']h.:
contact, &y pleaned from the document compels thie coun to draw e
conclusicn 1t iner-stite sales were knvolved i the present cuse, s
uttrict Secthon 3 ol ihe Centril Sates Tux Act.

2Kl exervise af s powers under Anticle 286(2) Pacliament enacted the
Coenteul Sales Tax Act. 1956, Section 3 of the Aet preseribes thal a sale or
purchiic of goods shall be deemid to tike place in the course of inter-state
e 45 commerce if thie sale or purchion: () oecasine the: movement of
Loods from: one stte 1w another: or (b s effected by a tansfer of
dovuments of title 1o the goods disring their movement from one stade 1o
mrionber, Section 5019 sintes that @ ssile or purchase of goods shatl he
deamiod to take place in the course of the export of the poedds aut of the
weeritory of India oply i’ the sale or purchise cither oceasions such expori
Of it effected by a transfer of docuttients of Hile 1 the goods afier the
goods have eromsed the customs frontices of India, I terms of Section 3
(2}, a sile or prrchase of goods ahall be dected 1o ke plice kn the course
Al the Impont of the goods inte the territory of Indin if the sale or purchase
clther pecaiions such ST, AFPL. $172012 10 TO2012 Page 24 tmport or is
effeered by & transfer of documents of title 1 the goods before the goods
have erossed the customy frontiess of India ™

Honble High court also observed:

“In the opinion of his soin. the Tribunal Fell o emror in assuming tit no
it section 3t of the Agt, fhe agrecment has to exprowsly stipulate for
imter-State movemeny of pouds, and the fhet (1l s T

Comiract, the appellunt weiuld have 1o move 1 FF ginil
Dcthi would not suffice. T this context, in OFf fain
(SO} where it was very petithently held thas “Iy

.ﬁ Page 39 0r129




Wobe deemed o have wkien place tn e coume of nter-Sttle trde o
commerce, that the coveriant regarding Inter-Stne moverent mist e
mpecifiod i the conteact Mgl I would be enough il the movemem wis {n
purvapnes of an incidental 1 die cotitraet of sile™, '

When the ABB's case came up hefore Hon'ble Apex Court, it

was observed as under —

"Such movement of goods was within the knirwledpe of DMRC becanse there
wirs 1ot ban on selting up! working of heavy industries in Pelhi and the
DMRC bhad approved |8 places within (he countey from where the eguiprmients
umad goads had To he supplicd, These included the premises and feiories of the
respandint also”,

Hon™ble Apex Court held:

.

U fuct, thereliore, It was tghtly held by U High Court that the imfer-siame
mavement of goods was within the comtemplation of the parties amd i can be
reanonably presumed thal such movemes wik o fulBll the serms of the

‘contract and thercfote the transaetion wis coverad by Sectinn () of the CST

Acl,

The law on this fsoe wis alvo considered by the High Count in corred
perspective after noticing the case of Tata Tron und Steel Ca, Lk v, SR
Sarkar thit where the goods moved from one sute 1o snotber a5 & resull of &
coveman! in the contret of sale it winld be eleatly i dale in the churse of fnter-
st tradle. The conclusion of the High Court on (his issise o finds wmple
wughport from U allowing cane taws which were noticad by the High Coun:

(1) Ol Indin Lad v The Superintendin of Tixes anid Ors. (1475) 35
STC 445 (SC 1

(2) English Electric Compuny of Indla Lud. v, 1 Dieputy Commercial
Tax Offfcer and Others (1976 38 STC 475(8C) -

(5} Sourh Indis Viscose Lul. v Stie of Iamil Moy (1981) 48 STO
232 [SC)y

Fhee salletit. featumes owing ow as conditions in the comtraet and the entire
conspeetus of law o the issues s noticed eaitfier, leave us with no option bt
4o hold that the movenyent of goods by way of by way of il er-state
trade in this case was in pursuance of the condi ey,

the contract between the assessee and DMRC.~ §
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[n Tata lron and Sweel Co. Ltd, v. S.R. Sarkar & Others,
Hon'ble Supreme Court held that where the goods are moved
from one State to another 45 a result of a covenant in the
contruct of sale, that would be ¢learly a sale in the course af
mter-state trade; that even o movement of goods from one State
to another, which is merely incidental 1o, and which is not purt
of the contract of sale. is also brought within the fold of Section
3(a) of the Central Act.

Decisions — on the point of determination of terms of
Works Contract for levy of tax

In M/s. Indian Hume Pipe Co. Lid. vs. The State of
Rajasthan and Ors., Civil Appeal No. 9879 of 2017 decided by
Hon'ble Apex Court on 28/082017, the guestion  before
Honhle Court was as 1o whether Works contrac given 1o the
assessee was divisible in nature, in the facts of the case, and
whether the imposition of tax and penalty made under Section
TAA of the Rajusthan Sules Tax Act, 1954 was Justifinble and

sustainable in law.

Therein, the dispute had arisen on the following facts:

“On August I3 1988, 0 work' ander was el by PHED in lavour of the
auschace wnd the nesewsce, under te contraets/ngroement dated January 11,
LR, apread 1o provide PSC plpes aanufetined by it and had entered into
the contracts with PHED fif providing and laying ol pipelines

(5) O Juric 28, 1989, a potificarion mserting Rule 108 in the Rajssthan
Sales Tux Rules, 1953 Eranting. exerpion (o Woghss
stied witl retrospestive effeot from May 8, 14 ﬁ(. I
placed by the respondent Tn fivour of the asses g an

. PRY. Pursuan




d‘

Ii

Wy this, another notification dared March (4, 1992 cime 10 be bssucd By the
responden whersin it exempted s on Works Gontract relatiog 1o damy and
camidln

The responsdent issued ansther work onder dotesd Angust 100 1992 in favour of
the assessee for commission of pipeline (2 dam. Meanwhile. the assesoe
filed an opplicaion doted Seplembee 17, 1992 hefire e Commerctal Tax
(hTicer seeking exemption fom payimg e, Hiwever, the e wis rejetted
hy the Commercinl Tax (fTicer vide his onder dated September 26, 1994
tmaking il clear 1o the assesser that the pipes manufbictured and spphicd by i
fall within (hie delinition of “sube ol poods” amd that the contrset is divisible in
natiire. 7% villue of the contret was weated a8 considerution for ssle of
JUCATILE

(o) The appellane muthority, Simgle Judpe as well os the Division Bench of
the High Court of Rajasihan, after degling with meris of the case, affirmisd thi
onder passed by the Commmerncial Tax Officer holding that the assessee is not
entitled to cluim exemption mder Section TAA for supply of pipelines s that
i termed s Csale””

Belore the Hon'ble Apex Court, main thrust of the urguments
advanced by counsel for the appellants was that the contract in
question was a single, composite contract for laying pipelines
for supply of water from dams and canals (o certain cities and
towns in the State of Rajasthan and it could not be treated as
divisible contract. In other words, the submission on behalf of
the appellants was that the contract being a single indivisible
contract, it was not permissible for State 1o extract divisibility
component therein and impose sales tax on the purported sale of
goods,

Hon'hle Apex Court observed that when on the facts it was
found that the works contract executed by the assessee was a
divisible contract, the argument of the as
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On the given facts, Hon'ble Apex Court was of the opmion that
decision in M/s Kone Elevator India Private Limited v. State
of Tamil Nadu, (2014) 7 SCC 1 was not applicable.

It was further observed by Hon'ble Apex Court in M/s, Indian
Hume Pipe Co, Ltd.’s case that undisputedly the contract in
question was a works contract and that in M Larsen and
Toubro Limited and Another v. State of Karnataka and
Another, (2014) 1SCC 708, the Hon'ble Court had already
made it clear that the works contract is an indivisible contract,
but, by legal fiction, is divided into two parts, one for the sale of
goods and the other for supply ol labour and services. The said
dicta in M/s Larsen and Toubro Limited's case (Supra), was
alfirmed by the Hon'ble Court in M/s Kone Elevator India
Private Limited’s case while summarising the legal position in
the following manner:

“37. Having dealt with the whereid authoritics. as sidvised ot presen, we shall
refer W certain suthorities as 1o how the fenmn “works controet” has boen
understoid m U contextui! perspective post the canmtitutionsl smendouent Ty
Hindustan Shipyard Ltd., the Coun observed thai the distingtion between a
contmae) of sale and 1 works comtenct i not fioe fram diffculty und has been
the subject-matter of severl Judicial devisiont. I ks flarther ohserved (hat
neither any steitfacket formula e be made available nor can sich quick-
witted tests devised as would be miallible. for it s gl o question of
determiting the tntention of the parties by culling oul the sime on an vveral|
reading ol the several terms and conditions of 4 contract, Therpaller, the two-
Judpe Bench set ot 1o categories of contrects nnd explained the contoamrs.
matnely. (i} the contract may be for work 1o be done for remunesation and for
supply of materiils used in the execution of the work for & prive: (i) it iy he
o epntract for work in which the e of the materialy e gpeessairy or incidenital
to the execumion of the works and CHi) o naay be gy i e '
whete seierie work bs required 1o be done g Incige




commcts. one of which is for the sile of gisods mnd e othiss i for wark and
Waborr: the mecond in elerely o contract for work and Labonr nat invelving sale
oF goods andl the thind is a comruet for sle where the g are sold as
Chiaimls uml the work dong is mercly incidental 1o the sale.

8. Commenting of the s decigion in Larsen and Toubro, 4 threes Judge
Bench opinod that affer the Fory-uixth Amendment, the thrusts Tiid divwn
therein are nol ol miah help In determining whether the oontract i 0 works
camtrct or @ camrict for sale of goods. We shal) eluborave the peteeption s
hany heen stated in Lasen and Toubeo af liter stape.

RN

6%, Considered b the louchistbne of the aforcwid vwo Constitution Hench
decisions in Builders Assn and Gannon Dunkerley (2, we e of the
convinced opioion that  the primiples stilld tn Lamwen ond Toubro: ax
reproduced by s hercinabove, do corveally. enuncinte the fegal position.
Therefore, “the dominant mutire fow™ ar “overwhelming component 1est™ i
“the degree of labour und Service fea™ are really not applicable, If the contrict
ik & compesite one which falls under the definition of works CONLBELE gy
engrafled under louse (29:A0b) of Article 366 of the Constitution, the
incldental part as regardy labour wd service palis into toilal mnignificance for
the purpose of determining the mature of the contract.~

33, In the case of State of Karnataka and Others v, Pro Lab and
Others, (2015) 8 SCC 557, decision in M/s Kone Elevator
India Private Limited’s case was discussed and taken note of.
in the following manner:

“22 1t wan also argoed that photigruph service can be exiglhle 1 salos
only when the same is classifinble gy works contraet. For being classified
warks contract the trameation unde comsiderition has 1w be o composiie
unsaction involving both poods and serviees, Il a tramsaction involves only
service he work and labour then (he Name cantot be treated as works contnier,
It wis comended vhnt processing of phitography was & controct for service
simpliciter with no elements of goads a1 il and. therefore, Entry 25 colild not
be saved by wking sholier ander cliuse (29-A) of Anticle 3660 of the
Conatittion, For this propasition. umbrige under the judgment i B.C. K
case was sought 1 be tiken whitein ihis Court held that the work involving
taking o photograph, developing (he tegalive o7 o

wark could not be reated g contract for sl

drirwm 1o that portion of the Judyment where ifé : uch o contruet
h 18 T wse of sloil] oo Tabenir by the phisogra | desired rosuliy
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imapsacht as 0 good phatogeaph neveals not anly the sexhetie sefic lind artistle
Foeuly of the photographier, it b refloets his skill and Inbir,

23, Such an arpurmient olsh has o he redected for more than one ressoni T the
first imstience. it needs o be poimted o that the Judgmen i Kime case was
rendenad before the Forty-sixih Constilutional Amendment, Keeping this in
miinil. the secund nspect which needs 1y e nirtedd s thut the dispune rhercin was
whether there i o contract of sfe of geitds or o contmel for service, This
matter wirs examined in the lght of law prevailing o thar e, o declored in
Pankerley cise as per which dominant btentiom of the comract was to be seen
andd Furthier thit sdch o cotimat was treateal s mot divisible, I ik for this reason
i BSNL aned Larsien and Toubeo cases. this Court specilically painied out thiy
Kame case would not provides wn mmswer 1o the fssue ot hand. Ch the edinirary,
the legal position stunds sottled by the Constitition Bench of this Coiur in
Kone Elevator todia (1) Lud. v, Siate of TN Following obwervations in thm
wane ure apt for this purposis: (SO0 P 3. pura 44)

44, O the beasis of the aforesaid elucidation, It ks heen deduced that
a tranader of propeny in gonds under cliie {29-A)b) of Aniche 366
Is doemed 10 be 5 sale of woads imvolved in the execution of o works
conlrct by the persm making the taixfes aiul the puchase of those
godds by the person 10 whom such tamfer fs made, One thing is
slgnificant W note tha in Larsen and Touhro, it has been stated that
ofter the constitiutional smendment; the nurrow meaning given to the
term “works contract’ in Canmon Prankertey (1) no limper survives m
present, 1t hus been observed in the said case (g (Larsen and Touben
ce, SCC p 750, pam 729

T v if in b eonitract, beskdes the oblgations ol supply
o goody tind materials wind perfirmanve of lbour mud services,
some additional obligmions are imposed, such contract does not
Fease 4o be wotks cuntraet, [fin] the sdditional obligations in
the contract would mob alter the rattre of the contract s long o4
the contract provides for a contract for works anid saitlsfies the
primiry. desctiption of works eontract *

10 has Beets further held thay (farsen sad Toubirs ease . SCC . 750,
para 72}

T L Onek the chanicteristies or elements af worky eoilrace
e satinfied in 8 comtme) then irespective of additional
obligitinng, such cortract wonld ho covered by the term “works
canmt™ [hecause| nothing fn Artic|pfhe #er i

Ve “wirks contrat™ o contract fof G

g.
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In pura 20 of the decision in Pro Lab’s case, Hon'ble Apex
Count summarised the legal position as under:

“H0, To wum dps it follows frvm the resiing of the aforcsaid judgment in
Larsen and Toubro coke that afier insertion of ¢lase (29-A) in Artiele 366, the
warks contract which Wi Indivisible one by legal figtion, ahered into o
e, which v permitted 1o be Bifinatisd fito twar e for “snfe of poods™
and the other for “werviees”, theeeby making goods compapent of the contract
exigible 1o sules tax. Firilier, while o into) this exercise of divhiibility,
domimant intention behind sseh A conimail, namely, whother it was for syle of
BOds o for serviced, i rendered otinse o mmateral. It follows, as o equitur,
thay by virmue of dauie 2%A) of Arthele 366, the State Legislnture i noi
smpawenad w segregile the goods pan of the works confroct and imipose dales
tax thereupon, 1y muisy he notel that Entry 24 oF List I aff Fchedule VI 1o e
Cotstitution of India empowers the St Legisttire 1o ennct a luw Naxing sile
of goods. Sales tax, being o subject-maticr of the Sune Last the Suite
Legislitire hay the competency to lepialile over the subjeer

AS per decision in M/s, Indian Hume Pipe Co. Ltd.’s case, by
virtue of the Forty Sixth anendment to the Constiuntion, a single
mnd indivisible contriet is now brought on par with a contract
containing two separate agreements. Therein, the Assessing
Authority, afier scrutinising the agreement in question between
the assessee and the State Government, returned g finding of
fact that manu facture and supply of PSC pipes, Jainting material
specials, valves, anchor blocks. ete. did not fall within the
scapes of buildings, bridges, dams, roads and canals. It was also
held that the agreement was clearly in two parts, namely, (i) sale
and supply of PSC pipes, jointing material specials, valves,
anchor blocks, etc. and (i1) the remaining part being supply of
labour and services, TN
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It is noteworthy that therein, admittedly, the assessee had no

grievance against the finding that supply of pipes was nothing

but the sale of pipes involved in the execution of the contracts

and, therefore, it was exigibie to sales tax, Honble Apex Court
upheld the findings recorded by the authorities below and
observed that element of sile of goods shall apply w jointing

material specials, valves, anchar blocks, ¢te. as well.,

3. In State of Karnataka vs, ECE Industries Ltd., [2006] 144
STC 605, Honble Court observed as under -

21§

“The pespondeni-company enguged in i Busimess of munufaciure,
supply amd instatlation of lifle o clevators had ity branch office at
Bangalore procured orders from customers In Komatka  Lifts and
elevators were manufuciured in iy factory at Utar Pradesh pocording 1w
the denlgn und specificanions of the eustimers amd the monufaciured
Wems aller being tesied were dismuntlsd und  dispaiched 10 the
Chestoma s plave in the Stue of Kamotik by waty of stock: trmafore

The works contried was executed by the hranch office by instatlation
el commibesioning of the Tifls and elevators at the ciditomers place
Aller reeeiptof the repart fmim mtelligence wing Wi ssessing muthoriiy
reopened the ussessment for the assossmen years [WHRG] and | 049) .92
and posied reassessment ondirs under section 12N of the Kamiiaka
Sales Tax Act, 1957 and Jevied penalty wis 12-A01-A) o the Al 1he
returnd filed by (e respandient for the yers 199495, | 905208 il
1996-97, were rejected and best Judgment assessmint was mode under
section L2030 ol the Act read with mule 1801 of the Karutuka Sples Tax
Rules. 1957, The respomleni aggoeved by those orders isd appeals
beliire the appellate autharity but they were rejected by i Ccomsmon grder
dated Decernber 26, 2000,

Where the. description of the poods Ty clear and the goods of tha
eseription nre disputehed then the goods so dispatched gan be 1aken ax
appropriated 1o the conteact uneonditionall dispatches from one
Stk to another 10 an indentificd coson ~Stule sale,
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Menily, becase the poods dre distalled g commissioned in the S,
It cannot be said that it is d local sale exigibke | levy poder section $-B
ol the Axct on thee ground thid (the betim] teansfis af peopenty used i the
works coniraet jook placie in' the State o1 Kok and. thereliire, the
Tribmal was justified in the coming 1o ihe comnilurion that the
iramsaction in question was not elijgible 1o bevy of tay under section § 18
ol the Act™

Learned counsel for the appellant has referred 1o decision in
Centrodorstroy v. The Commissioner of Trade & Tax, UP
Lucknow, 2019-V1L-376-ALHM/s and M/s Lasrsen& Toubro
Ltd. v. State of Orissa, ST Ry, No.469 of 2008, decided on
1:9.2021 by Hon'ble High Court of Orissa al Cuttack and M/s.
Swaraj Equipments ( P) Ltd. vs. The State of Kerala, 2018
VIL 318 Ker,

In Centrodorstroy  case (supra), Hon ble High Count of
Allahabad while dealing with eligibility for the benefit of
sections 3.4 and 5 of the CST Aot 1956 WIth respect 1o the
deduction of wrnover of cement and bitumen. purchased in the
course ol inter-state trade, solely for the purpose ol execution of
works contract inside the State, held that the benefit that wias
being claimed by the assessee was not by way of exemption but
4 claim depending on the Jurisdictional issue j.e. the state
legislature did not have the legislative competence 1o impose
tax on goods being imported to the Stale solely for the purpose
ol éxecution of the works contract.

On same point, learned counsel fur the appellant has simply

referred to decision in M/s. Swaraj Equipments (P) Lid, vs.




g

Equipmenis (P) Lid.'s case, following questions cropped up

before the Hon"hle High Court for consideration:

1. Whether the dealer whi s enguged in nstallation  and
commssioning of water and sewage treatiment plant. fs Table 1o pay
tox within the Sime, for the goods incorpordted in the works comteact
when the sl gonds are Itsmsporied infer-state parsimt o Ihe contract
entered info by the pwardee situated within the State of Kenla™

Therein, as per admitied facts, the dedler was engaged in
installation and commissioning of water and sewnde treatment
plant. The dealer entered into contract with various ¢lients,
intet-alia within the State of Keraln and the work order indicated
the scope of the work; which consists of design, civil, electrical
and mechanical works, ercction, testing and commissioning of
the Effluent treatment plant and handing over the plant on a wm
key basis as per the equipment/materials and  technical
specification. The contracts were entered inita by various clients
and in pursuance 1o the same, the dealer who had its office in
Chennai, transported the materials from Chennai 1o the work site
of the client and installed such treatment plants as also facilitale
commissioning of the sume.

Therein, the concerned officer ok into account the various
works contracts executed by the petitioner, within the State and
initiated  proceedings under the respective  enactmenis  for
penalty.

Hon'ble High Court answered the question framed in favour of
the out-of-state contractor-respondent therein and the pétitioner

in one of the cases.

Page 4% of 129

Appenl Nos, : 69T-TIZATVAT 2013



Hon'ble High Count relied upon decision in Builders
Association of India v, UOL, (1989) 73 STC 370, wherein il
was observed that the “46" amendment does no more than
making it possible for the State to levy sales tax on the price of
goods and materials used in works contrict as if there was a sale
of such goods and materials™, When there is an inter-state works
contract the sale occurs only when there is an incorporation in
the works. IT the transfer of goods, which are incorporated in the
works, are those hrought from the other State, it has all the
characteristics of an inter-state <ale.

Reliance  was  also placed on  decision in Hyderabad
Engineering Industries v, State of Andhra Pradesh, (2011) 4
SCC 703,

In M/s Larsen & Toubro Lid. v. State of Orissa's case (supra),
Sales Tax Tribunal had held that the three separate contracts for
supply. design and erection of 100 TPD Rotary Kiln by the
Petitioner to M/s. Tuta Refractories Ltd. (TRL) amounied to
works contract and an intra-State sale exigible to sules tax at 4%
notwithstanding that the Petitioner had paid Central Sales Tax

(CST) on the same transaction.

Therein, the Petitioner and TRI. entered into three separate
coniracts on 25th August, 1992, One was for supply  of
indigenous equipment including all aceessories for the 100 TPD

Rotary Kiln. The second was  for  erecti testing  and

commissioning of the Rotary Kiln, The
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engineering and design of the 100 TPD Rotary Kiln including
all auxiliary equipment. The Rotary Kiln was to be set up in
Belpahar in Orissa and the equipment was 1o be supplied from
outside the State of Orissa. Some of the equipments were 1o be

manufactured by the Petitioner at its factory in Maharashira and

some of them were brought from other manufacturers located
outside Orissa and dispatched 1o TRL by way of tansfer of
documents with the title to the goods passing when the goods

were in transit,

The STO rejected the above contentions and came to the
conclusion that when the component materials and equipments
were dispatched from outside the State. the property in the
complete equipment had not passed yet 1o the buyer. It was held
that the transaction fel] “squarely outside the Section 3(a) of the
CST. Act". It was further held that the property in the
Rotray Kiln passed only after sticeessful its commissioning.

The Tribunal proceeded 1o discuss while discussing Section
6(2) of the CST Act and its applicability concluded as under:

"In the absence of documentury evidence. it s established that Mis
L&T has taken defivery of goods from the common career in Ovissa in
vourse of [al inter-State movement of poods. therely Bringing such
Hivement 1o an end and thereaftor delivered the poods 10 M TRI,
whe i his tum delivered ihe goods 10 ML L&T (o axsemble and erect
the 100 Rotary Kiln and such assembly. erection e of the equipments
i & phased munner amounts 1o works contraet and s exiglble 1o sules
tix at the rte of 4% the e of wmx applicuble™ ™ hoods decmed to
have been sold in conrse of execintion of wark L

Page S0-o0f 129



The Controversy involved here

Let’s proceed to decide the controversy having regard 1o the

established facts and while applyving the settled law.
Contract with BSES Rajdhani Power Limited

36.  As regards BSES Rujdhani Power Limited. it is case ol the
appellant that BSES Rajdhani Power Ltd. had placed purchase
orders dated 1R.07.2008 and 31.01.2009 respectively on the
appellant,  The  purchaser  orders contemplated  design,
engineering, manufacture, shop-testing, inspection, packing,
supply/dispatch, loading at  manufacturer’s  works  and
transportation to BRPL/BYPL site/stores of equipment required
for 33/1 IKV/66/11 Substation at PushpVihar, BSES Rajdhani
Power Ltd., New Delhi/Sonia Vihar, BSES Yamuna Power Lid.,
New Delhi site/stores,

37, In the impugned dassessment, Assessing Authority has observed
as under:

T2 Olmervatinns

In view of the above purchase order and wirk contract order, it
ippears that all the above three orders are inter connested il s a
WOT COntruct Lrsmen on

The delivery of the goods has been biken by ABB project
mamager ab wife in respect of the Tnvoices rfwd by the dealer o
BSES in respect of F-7 sale s well as in respect ol ol sale ™

38, While referring to clause 3 of the purchaser orders, it has been
submitted that the purchaser order WESSTOF supply by the

e

£ W .
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appellant of such materials, manufacturing process, lesting,

preparation for shipment, delivery, documentation, eic.

Reference has also been made 10 Clause 7 of the purchase order

which provides that the equipment was only 1o be accepted

subject to receipt of material dispateh ¢learunce certificate.

Then reference has been made 10 Clause 14 of the purchase

order to submit that us per this Clause the equipment o bhe
supplied by the petitioner 10 BSES was to be inspected by BSES
and no material was 10 be dispatched before roceipt of the

material disparch clearance certificate.

While referring to clause 16 of the purchase order, it has been

submitted that the rransit insurance was to be arranged by BSES,

Relevant terms of Purchase order dated I8/7/2008 between
BSES and Appellant.

39, As per purchase order dated 18/7/2008 by BSES, scope of work
was as follows -

“As per commercial terms and conditions -

17

3]

4.1

.0
6.1

il
7.0

Crpods shall mean afl ilems 10 be provided undér purchuse orndes
whisther mnterials and equipment, s upplicable.

This purchase onder iv for the supply by seller of such rmaterinlk,
manufactuting processes, festing, preparition for shipment, delivery,
ad documentation, ay are necessary 10 enstine the sipply of goody g
detiiled within the Muterial Regiarution (MR).

Ihe Contract delivery date for the poods covered undir tiis purchise
drder shall be 2022009, Delivery shall misin delivery ol ARPL-New
Drelhi Stoves/site,

Dellvery term & Address.

The gonds shall be delivered m site/stoncgen T destination husis O
The vence the material should be consf tomed fn MIDCC,
LRAGR shall be in the name of BSES
Avcoplance of gowds.
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Tl Goods shall be acceped subject 1 reeeipt of material  despatich
cleamnee cenifigue (MDCT),
W1 Exgise duty inclusive,

WL VabiCentrid Sales Tax bs inclusive apainst €-Form. I case the sile of
goods bs civered under sibe on trnsfer of documents {socion 6(2) of
CST A, 1936),

10.2 Biyer shall fumish Form=C for the ibove broinsine o,

103, CST No, of BSES Rajdhani Power Ld, - LO/s/ RO ZS4583 /40707,
Tin New of BSES Rajdhani Power Ld. - (T6T0I545R1,

PO feini / Entey Fax is not applicible.

3.0 Taves & Duties on raw materisly & bought ot evmiponents wsed for
mantlaeture of equipment and meterl supplicd under the wope of this
PC Bare included in onder vithue and fire not stibject 1o sy escalationg on
variathon for any reason whatsoover.™

Work order dated 19/07/2008

4. As per work order dated 19/7/2008, it was agreed between

719

that there was any collusion between

BSES and the Apjellant as under -

“lo mocepting this work onder, contracior agrees 10 fumish the poode’ do wark
wpecificd in full secordonce with all conditions o1 forh herein wd 1 o
mituchments heret, Al drowings, designn, specifications and wiher diitn
prepbred by awner and reluted thereto arc the propeny of the ovmmer wmd ps
be retumed to owner upmn completion by contractor of th obligntions undes
this work ender. The information contuined hercin is not (o be neleised of
disclosed For any other use or pirpase ofher than for the exceution of this work
arder. 1 s importam thut contracior Mgns wnd retuns the work oprder Copy
within three (3) days of neceipt. No other form of otder accepinie will be
dtcepled.  Failure 1o retum the onler scoeptunce disea not diminish the
responsibilitles us st forth hereln, bui My resull in delay 1o wny pavineni(s)
thatt iy be duw and may be the cause for termination ol his work arder. ™

It is significant to note that depariment nowhere expressed dohb
about the contracts arrived at between the parties. Department
also nowhere expressed that it doubted the movement of goods

—

n the case of direct sales. At no poin e, department found
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manufacturing, testing and supply of equi

In view of the material on record, it has rightly been submitted
on behall of the appeltant that the equipments  procured under
the mntmm;:uf particular technical specification and quali iy
and that said Li.‘ﬂ”lli.‘dlt.' wis issued by the inspecting agency of
the buyer,

[nvoices were also issued in the name of the contractee in
respect ol transactions of equipments - switch  board,
transtormer, cable, capacitor, insulator, isolator, cte. which are

designed and according (o the requirements of the Sub-Station.

Therefore there is merit in the comntention there was no

possibility of any diversion of goods to any other party.
Result

As a result, there is merit in the contention is the direct sales of
equipments under the Contract with BSES attract the provisions
of Section 3 (a) of CST Act and therefore the same stand
exempted from imposition of any tax under DVAT Act by virtue
of Seetion 7 (a) thercof,

Contract between appellant and NDPL

AS per terms of the contract between appellant and NDPL. the
latter had also placed a purchase order dated 28,1 1.2007 on the
appellant and the scope of the same pertained to design,

Cirid Sub-station at Ghevra Savdha. Delhi.
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42, Leamed Counsel for the appellant has submitted that as in case

43,

of BSES Contract, NDPL Contract also contemplated supply of

cquipment  with particular specifications. In this regard,

reference has been made to Clause 40 of the contract. Relerence

has also been made to Clause 36 of the contract which provides

tor pre-inspection and supply of equipment only against written

Dispatch Clearance Centificate,

Observations by Assessing Authority

In' the impugned assessment, Learned Assessing  Authority
abiserved in the manner as:

=2

®  The gnods wire received it site bf

Observations

In view of 1he ghne Parclase  Onfers.  Schodule  of
Iemsquannities'smes, completion/mijor milesione schidule. generdl
conditions of contraet s special comditions of contract, it i dhserved
[ {77}

o Payment elause i dircctly relted with “mecharical eompletion of
erégtiom” and “carnpletion of Acceptance Test™

*  Taking Over of the complete systenss specified in (he emjuiry
after reconciliation & adjusunem of payvments, il any, towds
Quantitis of materianls  fssued  from purcheser's  aioek  gind
consutned by the comractor.

*  Mujor items ordered for supply are specific goods and not ktandard
giruds, which are w0 be manufliciured on (he destgn  amgd
specification given by the NDPL

* “Material Disparch Clerunie Cenificiie” ivsiid by NDPL Is
having the following specific clause:

“The MDCC §s fssued oy per reguested guantities: hiowever fingl
accepiod quantivies shall be an wilizcd b e and certified by
NDPL's Enginoer —iti-charge

e above certificue should Aeeumpany invoice for the purpose of
payment and does not shsolve the con selgeal his resporsihilites
as per lerms of the contier.™

and ol by KO
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Phat in views of the whuve, it i o single work contrie trasaction and
ot separate transction of (o) supply ol goods and (b)Y cregtion and
commissIoning.

4. As per Annexure-1V, seeond terms and conditions of the
conitract arrived at between NDPL, Delhi and the dealer -
appellant read as under

L

*Seope of work,
The term supplier, vendor, contmeton corry the same mopning aod shald)
e hercinafier eferred 1o us ‘Associinte’,  The Associte shall sntisfy
himsell fully with (e detubls of the works as listed i the schedule of
quantitios and conditions, wder which same b 1o be perfiormed and
They ity visit sibe o equip themaeelvies witl gl the stifonriviition respuinad
for the execution of the work. Linless otherwise stuted i the order,
Ihe seope of work shiadl also fnclide -
(a) supplies of such of the iems regiiired for die perfarmance
of the entire contmet 1o NDIML s sntisfaction
(b} wnlodding at site, stomge, proservation, sexurity and
hanffinig of e st work places U1l handing aver,
(c) oblaining statutory cleatanives like elegtrcal Imspectonite,
locul bodies:ete. in respect of evecution & handing over of the
winrks
() ull vislen comprebinsive insmnee for entire works far ot
contract value plis cost of al] free jeswe fems tll hunaling over.

Prices [ Rates.

As per CST notification NOUGSR SESE dated 16802005, if s requibred
thay declaration in form € shall be furnished 1o preseribed actharity
within three months afier the end of the peritd 1o which the declmtion
or the cortificute relmes.

Assignrment or Subicontracting
Axsociotes ahall oot aritpn In part or (therwise any portion of this
coniract. Ne work shall be sibeontracted without NDPL Engincorin-
Charge™s prive written upproval.

Isswance of Materials ete,
The enaterinl issued to e Associate il b in the custody of the
Associutes who shall be fully responibile :

completion of the wieks, (he Assielitos
Any cosl of material which 1s shion by :
Tram Assioetates bill/ deposits,
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. 8 Lispection
Phe company reserves the fight o depute thefr represeniitive for
mmpection before dispateh. N isterial shall be dispatehed withe
writlen materinl dispatch ¢lesranie comificate (MDOC from NP

6. Test Certificates
Supplien will be wested und fivie sety o dily iesied! certified coples of
fest-certilicates for respective items shall be subimitied for approvil pod
betiing MDCC,  Associntew, if s nxquired by ithe enmpany shall
submit specified copiet of test certifieates and / dr miterial anitlysis
ecrtificates and | or rdiographic teports g, 0l nd extr ensts Testing
ageney whatl be subject to NDPL's scceptable 1o NDPL withow any
extru claim on s account, otherwise suitdble penally shiall be churged
for orm-compliance

1. (8 'mui';nu
Matirials shill be consigmed 10 Wires-in-charge, NDIPL. Keshavpurmm,
opposite -2 Block, Now Dethi, wnless otherwise statcd in the wrder
together with copies of bills complete in all respects, ehinllsng, copics
ol e, packing lists, MDCE e

L4 Specifications
All peneral & specific requirements shall be as per NDPL's wender’
emquiry documents along with Techniceal Specifications including gy
uther details subrequently agreed, which shall form an integral pan of
Ihe wrder, Al specifications and druwings shall continie 1o he
exclusive property af the company.  Any copyimt. discloswre to other
parties o wee thereof for manufbcruring other than this order is il
permitted. Al drawings and G TPs submitied for NDPL approval shall
be duly approved’ commented lates within 15 diwal receiplL ™

In view of the terms and conditions of contract and other
materinl on record, Learned Counsel for the appellant has rightly
submitted that this is a case where supply was of the goods
manufactured but the manufacturing site of the appellant was
not in Delhi, and as such it can safely be said that the parties
contemplated Inter State movement of goods.

It s significant to note that department n Vi
about the contracts arrived al hmwum H

also nowhere expressed that it doubted®
Pigee S8 0l 129
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in the ease of direct sales. At no point of time, department found

that there was any collusion between the dealers to evade tax.

In view of the material on record, it has nghtly been submined
on behalf of the appellant that the equipments  procured under
the mn:m’ctu;;ﬂf' particular technical specification and quality
and that said certificate was issued by the inspecting agency of
the buver,

Invoices were also issued in the name of the contractee in
respect of transactions of equipments which are designed and
according to the requirements of the Sub-Station.

Therefore there is merit in the contention  there was no

possibility of any diversion of goods to any other party.

Neither at the time of audit nor at the time of framing of
assessments or hearing of objections, there was any material to
suggest that any of the said three companies complained so of

that any item was found to have actually been diverted,
Result

As a result, there is merit in the contention is that as noticed
above in the case of contract with BSES, the direct sales of
equipments under the Contract with NDPL also attract the
provisions of Section 3 (a) of CST Act and therelore the same
stiand exempted from imposition of any la; r DVAT Act by

virtue of Section 7 (a) thereof.
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Contract with Guru Gobind Singh Inder Prastha University

Case of the dealer-appellant is that tender was accepled vide
letter dated 18/0322008 and formal agreement was executed
between the appellant and GGSIPU on 16/06/2008. after the
appellant submitted bid vide letter dated 22/1 12007

Counsel for the appellant has submitted that as per terms and
conditions of the contract appellant was to perform/carry out
Electrical  Substation works, Supply & installation of
transformers, VCB panels, DG Sets, Cabling and Earthing work,

Testing & Commissioning of entire installation.

As per contract, the work to be curried out under the coniract
ncluded all labour, materials, tools, plamts, equipment and
transport which may be required in preparation of and for and in

the full and emtire execution and completion of the works,

AS per relevant terms of the contract. payments were 10 be made
as under:

"85% after delivery of material i site and inirial inspection on pro
rta basis;

10% alter installation on pro rata basis:

3V afler testing, commissioning & handing over."
As regards pavment of taxes, clause 15 of the contract provides
that VAT purchase tax, tumover tax or any other tax on

material, service tax in respect of this cont
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by the contractor and GGSIPU will nol entertain any claim

whatsoever in respect of the same.

Leamed  Assessing  Authority,  while framing assessment,

observed in the manner as:

March 2008

“Besides above the dealer has mode direct males mounting o' Re 49,24, | k2%
during the yeur 1o GGSIU from fis other locations oitaide Drelld wiiich hus
been claimed exempt s Tea) of the Delhd Value Added Tax Act, 2004 mnd
bias ol been shosa in the retums,

Documents in respeet of direet sales 1o GASIL from other locutions were not
produced before the pudito, ™

March 2009

In respeet of the twmover of Rs. 4.1 706,163,000 of the month
of March 2009, dealer — appellant has alleged wrong charging of
LaX.

As regards assessment pertaining to (nx period March'2000,
learned  Assessing Authority, vide Notice of Default
Assessment of Tax and Inferest, u/s. 32 of DVAT Act framed
assessment on 18/20-092010 disallowed exemption claimed
ws. 7(a) & (¢), in respect of sale of Rs. 4,17,06,162/- made @
4% by the dealer-assessee 1o Guiry Govind Singh Indra Prastha
University (GGSIPU) was subjected 1o lax @12.5%. In this
regard, Assessing Authority has observed in the assessment as
under:
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"It elear fram the above that the deater has receivisd the work conirict srdee
Foe supply and eroetion, As per section 41 d) of the Dallil Vitlae Addid Trx
Act. 2004, rate of tax in respeet of goods imvilved in the excarion af works
eontrmet s 12.5% except in respect of declared goods wsisd in thie dame fism
o which VAT i 496 is applicalve:

I the above smdd works comemet order elecirien| goods like gengrator.
transfofmet. ete. ane 1 be stpplied und erceted

During the nwonth of March 2008 the denler has issucd Bill No, 930600178
dded JLAR2009 fo Gura Govind Singh Indii Prasiha University For R,
4.17.06,162.64 (basic) on which ) A% amoorting W Re 16,60.246 51 jx
charged Instesd of VAT V5%, DifTercnnial tox G 8.5% comis o Re
IS A5.003 82 which has been shor paid by the dealer. The same i recoverable
with interest s penatty,”

Contentions on hehalf of appellant

In the course of arguments, Learned Counsel for the dealer-
appellant has pointed out that as regards the objections
pertaining 1o GGSIPU, Learned OHA has not dealt with any of
the objections filed against the assessment.

Learned Counsel for the Revenue has candidly admitted that
there is no discussion in the impugned order passed by the
Learmned OHA as regards tumn over pertaining o sales by the
dealer to GGSIPLL

In this siteation, this Appellate Tribunal has to find out if the
assessment framed on these aspects is in accordance with law or
deserves to be set aside,

As regards contract with GGSIPLU, the submission put forth by
learned counsel for the appellant is that the Gienset was
purchased by the dealer from Jammu to carry out the work
under the above said contract and as sy
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state sale but the dealer wrongly deposited tax @ 4% with the

Pepartment of Tax, Jammu.

Further, it has been submitied that as regards pavment of 1ax
alrcady made @ 4%, dealer-appellant is not claiming any
reftind,

The submission is that this contention has been raised only
feeling necessity of a finding from this Appellate Tribunal that it
being an inter-state transaction, appellant was not lable 1o pay
any tax on the Genset and as such the assessment framed and the
impugnied order upholding the same deserve 1o be set aside.

In support of his contention, learned counsel for the appellant
has referred 1o decision in Thyseenkrupp Elevator (India)
Private Ltd. vs. Assistant Commissioner of Commercial
Taxes and Commissioner of Commercial Taxes, W.P.
Nos.13607/2017 decided by Hon'ble High Court of Kamataka
on 24/04/2018.

In Thyseenkrupp Elevator (India) Private Ltd.'s case (supra), the
petitioner was engaged in supply, erection und commissioning
of lifts and clevators all over India. The petitioner was registered
under the Karnataka Value Added Tax Act. 2003 ["KVAT Act',
for short] and Central Sales Tax Act. 1956, The petitioner
entered into several agreements for supply, erection and

commissioning of lifis and clevators with several customers
,4""'

during the assessment period in quesp 0 elitioner also
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provided free maintenance service for the eleviators supplied and
installed at the customer's premises for a period of twelve
months. The agreement/contract was split into two components
1.e., [a] supply of elevator and other spare parts [b] installation,

testing and commissioning of elevators.

Therein, preseribed Authority concluded the re-assessment
proceeding rejecting the returns filed by the petitioner for the tax
periods in question and levied tax along with conseguential
penally and interest treating the transaction as works contract
exigible 10 tax under the Kamataka Value Added Tax Act, 2003
["KVAT Act’, for short], Agerieved by the same, these petitions
are filed,

T'he questions that arose for consideration in that petition were:

[a]l  Whether the reassessment orler passed amder Section 39011 of the
KVAT Act is without firsdicthon”

[b]  Whethet the movemint of goods aceastoned from Thome, Mahamshieg
for executing the works contriet in the State of Kamamka would be
cottstiued as local sale exigible 10 levy of tax under the KVAT Aat?

In that case. tax invoice was raised by the manufacturing unit a
Thane in respect of the sale of clevator and components. The
goods were moved from Thane, Maharashira to the purchaser
direetly, Consignment documents placed on record substantintes

3 P
mide 10 the petitioner-assessee. In this bach'gg nck whether the
o
mavement of the goods from Thane, : to Bangalore

would be construed as inter-State sil

the sume. It was only towards the work ﬂ'l"ﬂ:l.'rE Eu;zmems were
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Hon'ble High Court observed as under:

“hnview of amendment to the provisons of the CST Ac by At No.2(
OF 2002 with offect from 1105, 2002, the States are now empowered (o
lirwy tax om itter-Seate works et However in the presem case, tlie
purchase arders wre placed by the contraciees/purchasers with the
manulciuring unlt ol Thane for the purchase of s and clevitam,
Further on documisnary evidence vie. specimen copy of the purchaie
arder, supporting tunsperier ehiallis, telivery documents and the tax
imvalee bl reflect (et the gosdi e manufacwred/procuned. from
Muharashirn and movement of gouds vecamoned from Maharshira 1o
Ramatika pursint io fsse of peirchmse onder. From the afbresaid. it is
discernable that the supply of elevatorlifts and compenents in i
mdnulacturing it ot Thane. Mabarashin fadly within the wmbit of
Section 3d) of the CST Act | secamontag movemen of goods from
ofe e woanother. 1 sp, sueh infer-Siio smles are bevond the
cennpeience of the State VAT Authirtiths, o in ather wiords pgiimst (he
spiot of Articles 265 und 286 l'the Constitution of Inelin. ™
Lone i

50, As already noticed, }dt:_panmcm nowhere expressed doubt about
the contracts arrived Tt between the parties, Department also
nowhere expressed that it doubted the movement of goods in the
case of direet sales. At no point of time, department found that
there was uny collusion between the dealers to evade 1ax,

In view of the material on record, it has rightly been submitted
on behall” of the appellant that the equipments procured under

M .
the contract weams of particular technical specification and quality.
[

Invoices were also issued in (he name of the contractee in
respeet ol transactions of equipments which were designed
according to the requirements of the University,

Therelore Jthere is merit in the comtention there was no
possibility of any diversion of goods to a
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Result

As @ result. there is also merit in the contention 15 that the direct
sales of goods under the Contract with GGSIPU also dttract the
provisions of Section 3 (a) of CST Act and therefore do not call
for levy of tax under DVAT Act by virtue of Section 7 (1)

thereof,
Assessing Authority 1o do the neediul in accordance with law,
Sale of Genset

As regards the Genset, on behall of the appellant it has been
submitted that this was purchased by the dealer from a dealer
carrying on business in Jammu, to carry out the work under the
above said contract and as such it is q case of inter-state sale by
the dealer deposited 1ax @ 4% with the Department of Tax,
Jammu, even though wrongly. Further, it has been submitted
that the dealer-appellant used “C™ form issued by the dealer.
The contention is that in the given facts and circumstances;
assessing Authority has framed wrong assessment levving tax as
regards the transaction of sale of Genset 1o GGSI PLI,

In support of his contention, he has placed reliance on decision
in M/s. Asea Brown Boveri Ltd. v. The State of Karnataka,
STA 23/10, decided on 19/3/2014, by Hon'ble High Court of
Karnataka,

Appeal Now, : 697-T3XATVA



In Mis. Asea Brown Boveri Lid.’s ease (supra), Hon'hle High
Court referred 1o the decision in Gunnon Dunkerley and
Company v. State of Rajasthan (1993) 88 STC 204 (SCH.

As observed by the Supreme Court in Gunnon Dunkerley, if
the legal fiction introdiced by Article 366(29-A )b is carried to
its logical end, it follows that even in a single and indivisible
works contract there is a deemed sale of the goods which arg
nvolved in the execution of works contract, Such a deemed sale
has all the incidents of a sale of goods involved in the execution
of # works contract when the contract is divisible into, one for
sale of goods and the other for supply of labour and services.
State legishiture has power to impose 1ax on transfer of property
im goods involved in the execution of o works contract in view
of Article 366(29A)(b) of the Constitution. But, it is subject to
the powers under Article 286(1) of the Constitution, which
prohibits the State from making a law imposing or authorizing
the imposition of a 1ax on the sale or purchase of goods where
such sale or purchase takes place outside the State. As a result of
the said provision, the legislative power conferred under Entry
54 of the State list does not extend to Imposing ax on a sale or
purchase of goods which takes place outside the State. It i,
therefore, beyond the competence of the Stte legislature 10
make a law imposing or authorizing the imposition of 4 tax on
transter of property which takes place in Ihc rs¢ of inter-
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cannot impose any tax on sich transaction, as is clear from bare
perusal of Section 5-B of the Act and the definition of "taxable
tumover”,

Result

In view of the settled law, finding merit in the contention on
behalf of the appellant, the assessment framed by the Assessing
Authority as regards these goods i.¢. the Gienset, under DVAT
Act, deserves to be set aside. It is ordered accordingly,

Assessing Authority 1o do the needful in accordance with law,
but keeping in view the submission put forth by leamed counsel
for the appellant that the dealer-appellant shall not claim refund
of the amount of tax already paid on the said goods,

Agreement between Larsen & Toubro and the appellant

Larsen & Toubro Limited entered into agreement with ABR
India Limited — dealer — appellant on 18/04/2008 in which the
former was represented as contractor and appellant as a
Subcontractor. As per agreement, it Wis 10 commence on the
receiving of the written consent by the contractor from the
employer i.e. DIAL. This subconitract wis also o come into
existence immediately upon execution between the Contractor
and the Employer of any agreement, and receipt from the
Employer's Representative of any Design Order or Change
Order, necessary to implement any dey,

: , g
Contract herein, &3 )
s
3,
s 0
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As per para 3 of the sub-contract, the Contractor agreed 1o pay

the Sub-cantractor the amount due and carry out 15 duties in

accordance with the said sub-contract.

As per Appendix 5 which pertains 1o prices, rates and taxes,

parties sgreed as under:
"App3dA The Subcomtinctor pavs all giber tawes, dity and like

(BN

k4.5

Government impositions arising from this Subcontract, and
indemmifies the Contructor and the Emplover agiins) same,

For, Indinn. Cusioma Dty upon Plint and Matarialy impierted
into Iniia for the subcontmer werks:

prior 1o Subcanteict Key Dye T A-07-05,02, the Subcontrapior
provides o the Contractor o priced Ui of the Mlamt and
Materials to be impatted inio Indin for the sibcontract works,
Peing consistent with Appendiv s AppS.T

within & Business Days of any such Plant unillor Matenials
lestving the port of shipment, te Subcantiactor provides 1o the
Cantractor all of the following documents for that shipment:

1420 Cliean {on board) Bl of Luding

1422 Commenial Invoice

1423 Picking |.isi

1424 Certificane of Origin, propeily authenticaied w
source

within 12 Business Duva of the Subcurtirsetor having complied
With S.ApES. 142 in selithon 1o 2 shiprent:

|43 the Conumgtor and the Fmplaver exeoute 4 “high
seas  purchase contraat™ for  (hat shipment
pursuani W MCoC30.11, ot thi price shown o
the Subcontrsciors Cominercial Tnviries plus 5
Londing Fee Margin

1.4.32 the Contractor  pgfs uhonntracior
such documen lover as i
teeded  [or the mpatl  thin
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Y

whigiment o i, and pay the Indian Custims
dluty thetesit, us the agem of the Emplosver

l433 shiuhid the Employer have esablished with' all
Relevant Authorities jix emtiilement 1 dily
eonsessionl rte of Customs duty regurding any
wibch shipoient, ot not othorwase, the Contractor
providies 10 the Subcontiuctor such sdditional
docimentition from the Employer a5 in needed
T the Suibcontroetoe 1o imporn such shipincui ol
sueth convessional it of Cusioms dury

within 3 Business Days of the Subcontrictor neceiving the
docnmentation in 3. Apps. | 4.3.2:

1441 e Sibcontractor  wvwrifies  that sl
documentntion rom the Feyployer i o all
respects complete amd comeet for umiportimg thit
shipment upon puyiment ol Customs duey s (e
il assetted by the Eployer - and i et
larthwith s notifying the Contracior and taking
feasonuble aution with the Contractor and the
Emplover 1o rectify same i accordanee with all
Applioahle |aw

1442 the Subcomimetior files an Advanee Bill o! Entry
Tor than shipreent, s4 the agent of the Employer

1443 should the Lowding Fee Mirgin exceed 3.5% of
the price shown on the Subcommetors
Commercial — Tvolee, then  the Ermplover
provides A the Subcontrctor, through  the
Cantractor at the Project Site, 5 Demand Draft
payable (o the Customs Depr, Governtient off
India for the Customs Dugy pavable upon such
londing Fee Murgin in oxcess of 2,9%

the Subeontracior pays the Indint Customs duty upan that
shipment and clers it thowgh Tnditin Customs, s the ngent of
the  Employer subject 100 all  wddisias) Employer's
dicumentation rejanding any eoncessional e of Customs
dity as App8.1.4.3.3 complying with off Applicible Law

1451 the Subdontrz g
il ol Custofs

Page T0 of 129



Ly
I

1“

1452 the Toral Value of the Subcontraet is reducid hy
The amoum of Cistims choty o saved

14.6 subfoet 1 S AppE 143, and to s AppS. 1443 iF applicable, the
Subcontracior remnains responsible for the timeliness, cost i
risk of (he shipment's delivery w0 the Projeat Site and of the
stbcanimct wirks a8 whnle

Apps.lS  The Subcontractor provides 1 the Contisétol far the Employer
details of procurements made within Delhi showing the Valye-
Added  Tux (“VAT™) pald on  such purchases.  The
Subcontractor provides CENVAT invaices W e Coniractor
lior the Emplover,

AppSATLG. The Subéontravior complics  with  MCol® 3012 The
Subcontrictor mirks the Contrmctor (arsen & Toubro Iimned)
s the Consignes on sl expont ducumets, for instunce; the [ill
af Liding. Ivilcd ete™

In the assessment framed, learned
Assessing Authority as repards other direct sales amounting o
Rs. 9,73,50,902/- observed that the same were stated 1o have
been made to L & T by the assessee from its other locations
outside Delhi, and in respect there of exemption was claimed
ws. 7la) of DVAT Act, but the said sales had not been shown in
the returns,

Leamned Assessing Authority observed as under:

"Docurninis in respect of direet siles 16 NDPL (xie) from olhar locations weps
ol praduced before the auditors for their audly therefore dbove turtover iy
Ttable 10 be taxed,

Vide letier No, 8023 0y, 174032010 the dealer was given an OPpertunity o
alfer commicnis and unlnuufi_nn on the above observations ol the Audiiors
the dealer vide s letier dated A0 submitted in the office an
URAM010, simply stuted that the views oxpressed by the Ledmied Auditors
ane redundant o8 under any elrcumstances they are subjoel 10 the order of
Hoo'ble VAT Trilwmal

Thee deéaler Further stmed thal an the other isyues, [h
affer and they would respond 1o them as and whin s
saud obervations of ihe mdifors.
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Sines ihe dealer has not offered ans eiplanations'communts in the matier
despile of opportanity given 1o thent, T Have o drplion bt 1o rely upan the
report of the uiditors,”

In respect of the above said wrnover of Rs. 9,73,50,902/-,
pertdining to March 2009, it has been contended on behalf of
the appellant that these sales were shown by the units of the
dealer in the returns furnished at Nasik and as such were not
required to as such shown in Delhi.

SO far as said wrmover of the dealer-nppellant is concerned, it is
stated 1o be based on tripartite agreement between the dealer-

appellant, Larson & Turbo and Dial.
Contentions

Learned Counsel for the dealer-appellant has submitted tha the
status of the dealer-appellant was of a sub contractor in relation
to Lurson and Turbo i.c. is the contractor and the third party 1o
the agreement, namely, DIAL was the emplover.

Leamed Counsel for the appellant has submitted that this is o
case of indivisible contract whereby the dealer-appellant was 1o
import  goods  specified  therein  from ABB  China and
aecordingly the dealer-appellant imported the said goods, but in
the bill of entry, name of DIAL was recorded in the relevant
column as the importer: and that inspection of the goods o be
imported was done in China. and as such the dealer-appellant
was entitled to exemption in view al provisio

DVAT Act and Section 3(2)of CST Act.
Page T2 of 129
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In support of his contentions, Learmed counsel has referred 1o
the decision in M/, Vellanki Frame Works v. The
Commercial Tax Officer, Visakapatnam in Civil Appeal No.
[322-1323 of 2019 decided by Hon'ble Apex Court on
1370172021,

In M/s. Vellanki Frame Works v. The Commercinl Tax
Officer, Visakhapatnam. all the transactions for supply of
timber from & foreign country and were alleged to have been
executed in similar fashion. The supplier (party number 1) sold
the goods in question 1o the first buyer (party number 2) and
delivered them at the port of shipment. Thereafter, while the
goods were in transit on high scas, party number 2 transferred
the goods to the appetlant (who was nvariably party number 3
in these transactions) by endorsing the bill of lading in favour of
the appellant.  Further to this and while the goods were on high
seas, the appellant allegedly wansferred them lo the end-buyer
tparty number 4) by endorsing the bill of lading in favour of the
end-buyer. However, in each of these transactions. when the
goods in question reached the port at Visakhapatnam (also
Known as Vieag), the appellant carried out the procecdings
envisaged by the Customs Act, 1962 and filed a bill of entry for
warchousing and thereafter, filed another bill of entry for home
consumption (es-bond). Accordingly and on the basis of such

bills of entry, the appellant was duly assessed for customs duty.

Theappellant Fater on raised debit notes :
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With reference 10 the aforementioned transactions and the high
seas sale agreements, the case of appellant was that it had on ly
acted as an agent of the end-buvers, while filing the bills of
entry: and the sales of the goods in question 1o the énd-buyers,
being the sales taking place in the course of import of goods into
the werritory of India, were eligible for exemption from payment
of sales tax by virtue of section 5(2) of the CST Act. However.
in the assessment orders dated 20/12010 and I18/5:2010, the
CTO denied the benefit of exemption o the appellant,
particularly for the reason that the appellant cleared the goods
from the customs afier filing the bills of entry and later on raised
debit notes, showing sales to the end-buyers, The CTO held that
the goods in question had crossed the customs frontiers of India
when the bills of entry were filed by the appellant and the goods
were assessed (o customs duty and hence, the sales effected hy
the appellant to the end-buyers could not be said 1o be high sea
sales,

The question before the Hon'ble Apex Court was if the
appellant therein had acted merely as an intermedinry or name-
lender through whom the import was effected or merely acted as
an agent Tor and on behalf of the Indian importer that is, the end
buyer,

Hon"ble Apex Court observed that as per facts in relation to the
goods in question, only the appellant filled the bill of entry for
warchouse as also the bill of entry rhr,-.“hr:;mﬂ.mtmm'}ptinn and

Wils assessed 10 customs duty, There Wats no suggestion before
\§ Page 74 of 120
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the Custom Authorities that the goods in question had already
been transferred on high seas, to the alleged real importer.
Hon'hle Apex Court. while nartating the process of import,
observed in the manner as -

“Signifiemnly. in the process of mportation; the imponer, i relition
b diy gouds, inclides any owner or uny ather pammon holidfing bipself
les he the fponer but, only between the tirme theit impoation wed
their clearance i him consumplion.

In other words, the net result of the expanded delimiton of (he
expresslon “imponcr” is that while any persan who imports gods
Indlie wolubd be un importer but, the awner of the poods O i person
holding limself 1w be s imponer would alio’ be rogieded 2% an
Impinter during the poriod between imporation of gunds and iheir
eleasanee for home eonsumption,

Phis crueinl perod would gemerally be thay petiod when (he goids
bave been warchoused  itor importation and  Gire cleared  from
wirchisuse by & pervon other than the person whe sci wally inparted the
oods. That being the position, in our view. the Hi ith Court has rightly
Aalel thot this definition ol imparter cannot be wed 1o usuirp the identity
of an imperter fram the person who filed the bill of entry. In other
wards. the persan in whose name the bill of entry is filed does wol
ceuse 1o be an imponer and, if tha pemson elatms (o bé nol the owrier
ar importer, the onus wiuld b hewvy oo bimo estabiiil thart sonpeone
else bs'the owner or importer of poody ™

In para 32.1 Hon'ble Apex Couri observed that though the
appellant had suggested that the bills of lading were endorsed in
favour of Radha (and other end-buyers) when goods were in
high seas but this bald assertion was not corroborated by any of
the official documents which form ihe part of the process of
importation, warchousing and clearance of goods.  There,
Hon'ble High Court had found that i (he bill of entry, the name
of appellant alone was shown as the impum:r




56,

57.

goods from customs with the assistance of the Custonis House
Agent.

Hon'ble Apex Count, in the ﬁm fucts, observed Ihutii the
goods were at all sold 10 Radha tund‘ﬁht.r end buyers) on high
seas, the name of such end-buyer would have appcared s
importer and not that of the appellant,

While dealing with the question as o whether sale had
occasioned the imports of goods, Hon'hle Apex Count referred
lo observation made by CT0, and that the overall dealings
indicated that the attempt on the part af the appellant had only
been to distort the facts and by dlleging multiple transactions, (o
somehow avoid the operation of law relating to Central Sales
Tax.

Here, in the case at hand. in the bill of entry ultimately name of
DIAL was recorded even though the appellant was shown gs the
original importer. In the given facts and circumstances of this
case, and applying the settled law. the department has wrongly
levied tax as regards the transaction of high $ea sales.

Whether import and supply of goods integral part or

otherwise?

In Indure Limited Vs, C.T.0. and Ors., 2010 (9) SCC 461, the
questions that fell for consideration of Hon'ble Supreme Court
were as to whether import of MS Pipes by the respondents was
pursuant 1o term of contracts between appellant No, | and

for shor

National Thermal Power Corporation
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"NIPC™), and as to whether import of said M.S. Pipes and
supply thereof by appellant No., | 10 NTPC constituted integral

and inseparable part of contracts between them.

Hon’ble Apex Court held that there wis no reason why it was
denied in respect of MS Pipes. Therein it was observed that
import had been occasioned only on account of the covenant
entered into between the assessee and NTPC and the imported
pipes were used exclusively for erection and commissioning of
the plant; and further that the revenve. in that case, had failed 1o
establish that those pipes were not used in the plant of NTPC.

Here, in this case, keeping in view, the contracts between the
three parties i.e. appellant, L&T and DIAL and the contents of
Bill of Entry dated 19/12/2008, it can salely be said that this is a
case of High Sea Sales where in terms of the contract the
appellant as an agent imported the subject goods and those
goods were meant for DIAL, even though the appellant acted as
sub-contractor of L&,

Movement of goods throughout was ntegrally connected with
the contract for their supply.

Department has not disputed the agreements of sale relied on by
the appellant. Factum of import is 4lso not in dispute. It is also

notin dispute that the transactions as Per agreements occasioned

import of the goods.

Appeil Nos, 69773 JATVAT2013



In the given facts and circumstances, as the Iransactions
oceasioned import of these goods for DIAL. i stands
established that the transaction of (hese Loods took place in the
course of import of the goods into the territory of India,
attracting provisions of Section 5(2) ol CST Act,

Consequently, the observation made by Assessing Authority
that the high seas sales were in relation 1o a cansolidated works
contract order and payment terms were related with erection and
commissioning, clearing of goods deserve 1o be set aside.

In view of the terms of condition of the contracts and contents
of Bill of Entry, it cannot be said that this is u case of an
arrangement made by the parties against the provisions of Jaw.
Rather the appellant was entitled to, and it has taken. advantage
of the provisions of CST Act. Neither in the assessments framed
nor in the impugned order, it has been opimed 1o be a case of
collusion between the parties,

In the given facts and circumstances, it cannot be said that the
property n goods covered by the entire works cantract was to
pass only during the course of execution of work contract and
notat any earlier stage.

Result
As a result, observations made by 1earned Assessing Authority
While framing assessment in this regard are set gside,
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Direet Sales - Discussion on additional common points

As noticed above, learned OHA has dealt with the point of inter-
state sales (Direct) by observing that the items supplied by the
objector to the three companies, named above, were  not
consumer specific and specifications could be common 1o many
other operators involved into similar business and as such, in the

opinion of OHA, there was feasibility for diversion,

On these observations of Learned OHA, record reveals that the
goods supplied by the appellant-assessee to the 3 companies
were specific.

Neither at the time of audit nor at the time of framing of
assessments or hearing of objections, there was any material to
suggest that any of the said three companies complained so or
that any item was found 1o have actually been diverted.

Contracts were arrived at between the parties. Relevant terms of
comtracts have been reproduced above. for ready reference.
Certificates were issued regarding supply of the items in terms
of the contracts and purchase orders. Invaices were issued in the
name ol the respective buying company. There is nothing to
sugeest that the audit team noticed that any item agreed to be
supplied was not supplied to the companies.

When the supplier-appellant had also agreed for fabrication,
X

s,

Gay
possibility of diversion of any of the g 3.1-, OVisil
Page ™ or' 129

installation and operationalization of equj ruled out

regarding

S oyt
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grant of damage by the supplying dealer in case of loss of
property cannot be said 1o be a ground for rejecting the contracls

between the parties or supply ol goods in performance thereof.

Even il' Assessing Authority is said to have observed that the
items were handed over (o the beneficiary at sile after
installation and commissioning, it cannot be said that no such
transaction of supply of goods and installation thereof at the site
did take place. There is nothing on record to suggest thai none e’
the goods, which were subject matter of the contracts, was
supplicd by the dealer-appellant 10 the three companies. No
material regarding any kind of litigation between the appellant
and the buying dealers was produced or brought to the notice of

Assessing Authority o£OHA,
~

The findings recorded by Learned OHA that there was no
evidence regarding issuance of certificate is not based on record.
Record reveals that specific 1érms were there for issuance of
certificates by the buying dealers in case of sales made 1o
NDPL, BSES and DIAL

In view of the contracts, noticed above, opinion of OHA that
privity ol contract hetween the supplier and the user was not
firmly established, is against record.

As regards the ohservation by OLIA that the contractees in these
e

ers, undjEEjer:mr had not
procurements  from
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outstation suppliers, and as o result of pmmh:lm of diversion of
goods could not be overruled, suffice || lo say that in view of the
settled law as per the decisions cited above. procurement of
goods from oulstation suppliers was incidental. Departmem has
not brought on record any material 1o suggest that any of the
items procured from outstation suppliers was available with the
dealer in Delhi or that the appellant procured the same from
outstation suppliers for the purposes of evasion of tax under
DVAT Act. It is also significant to note thut none of the terms of
contriact(s) provided that the goods ordered were 1o be procured
only from Delhi. No material has been placed on record by the
department to suggest tha any of the three buying dealers ever
complained that anv of the goods supplied was not in
ﬂiiliﬁﬂﬁmliﬂ wjih HE h:nyi of the contract or as per orders
placed n?i!lm any of the goods was returned by them to the
dealer on this ground,

As regards observation of Learned OHA that the goods
dispatched on behalf of ABB were also found o be received
after inter-State movement by ABB itsélf, and his having arrived
at the conclusion that the inter-State sales were for all practical
purposes from ;‘aHEHu ABRB, simply from factum of receipt of
any such item hj‘-ﬁgﬁ appellant at the site, no such finding could
cul ! :rdl- arrived at
pre in the

be recorded, particularly when the poods ad

the site(s) from other states and  wereg
performance of the contracts,
Page 81 of 129
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No material was relied on by the department 1o SUZgEest or
observe ut the time of framing of ussessments or while deciding
the objections that at any point any of the three companies
lodged any complaint or grievance with the dealer-appellant that
such and such item ordered by them was not installed in terms

of the contract(s).
N d
Lkrem the material available on record, OHA did not arrive @

correct finding when he observed thal that any of these
transactions did not satisfy the conditions highlighted by the
Hon'ble High Court of Delhi in the case ol ABB ie. of the
appellant which related 1o transactions with DMRC, for the
period ol 2005-06,

As regards application of the provisions of DVAT Act and rule
3 of DVAT Rules qua works contract, there is merit in the
submission put forth by counsel for the appellant that a works
contract ,whn:n: ultimately there is change in the shape/form of
the gnuds before their installation, would he distinguishible
lrom a works contract where there is ne change al all in the
shape or form of the goods sold before their incorporation in the

works contract,

For example, in a case of civil warks contract for construction of
a wall, when bricks and other material is sold o A, for the ’)-7#»-. 7

assessment of valuation the relevant 1

time of

mcorporation of the goids in the works
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witll is built. Such a case would be a case of change in the form

or shape of the goods sold, as rogards a civil works contract.

This is u case of [nstate-<iles where goods were procured by the
appeliant from its own units situated out of Delhi and sold to the
companies situated in Delhi, in terms of the cantract, which also
provided For work of installation of the zoods as directed by the

cantractees.

Furthermore, this is not a case where department has come up
with the version that any change took place in the form or shape
of the goods afier their purchase or sale and before their

incorporation in the works contract,

In the given facts and circumstances, in view of applicability of
provisions of CST Act, provisions of DVAT Act or rule 3 of
DVAT Rules do not come into application,

In view of the facts established and applying the settled law
referred to above, Learned OHA fell in error while holding that
the requirements of Section 3 of CST Act were not satisfied in
respect of these transactions,

Result

As a result, the impugned order whereby Leamed OHA upheld
the assessments inferring that the objector dealer was not
entitled to exemption under section 7obldVAT Act read with
1E Tﬂw"“'.l

u% thgn DMRC ) and

!
ViAs B

N - 60T TIVATVATZ013

section 3 of CST Act far vend
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approved disallowance of the exemptions on the inter state sale,
deserves to be set aside. | order accordingly.  Assessing
Authority to take steps in accordance with Jaw.

Inter-state Transit Sales (u/s 3[b] of DVAT Act)

Dealer — appellant has deseribed e following turnover of'
transactions which are stated 1o have taken place in the course of

inter-State trade or com merce, 4s under:

ey

— | |
Months | NOPLISES ol Suledip]

Turnoyer

Muy'7 4,76.233.00 L

Sept'ni7 24 AR T01.00 I
Jurl'l_ﬂ 1ﬂ.=¥!1-i_l1I}.lH.'Il
~ March'08 33,08,030. 00
A8 | 4 Rea740000
Muy'0% 06,74,795.00
JuncIg EE.-IL’WHF_.?U
 NaovOR 42,735,999, 06
Fab,'0y L7401 42400

Total-07.08/-5-09 11,42,22, 882,00 N

Observations made by Learned OHA on the point of Transit
sitles

observed as:
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-

“Ulertaim tmnsit sales wene ol miade by the abjevtor dealer for NI'L) BSES,
The comtentivns of the counsel (hat these were in pursiisnce of the confruct
with the NDPL was examined, It was oBieried ti defivery of the govids wan
bakictt by the objector dealer itsel§ und winsir le IHsaction was aot complote
s propenty i goods was effected by tansfer of documents of tile of the
gootls while the gonds were ot in trinsie

e wan alreidy predetermined ht the goods were w0 be translioned 10
NIFL/BSES. Hence the transfer of goodé by tramsfer of dociimiits wak
predetermined ind not effected i course o tramsit

I case of works contract the title of poods padtses o4 and when gowds ire wsed
I wetks comtrpet, Scotion: 3(h) of the OST A provides for passing of
property in gaods by transfer of document of title of thi guods while the gnods
AN frunsit from ane stote w anothier, unleis the Property in ginuls passes by
teankler alldenment o riile 10 the goods, provishons ol seetion Ub) Eanmol be
apphied. The: conditions are nof satisfied in s case 1y view of the ahove the
wejection of exemption by the AA is upheld on this aecount. ™

Contentions on behalf of the parties

Counsel for the appellant has submitted that the sales made by
the dealer ~ appellant by transier of documents of title during
transit are supported by C-forms+E] forms; that these items
were purchased by the dealer — appellant from the sellenoutside
Dethi and sold in transit by Issuing imfuitqjj_ractly in th? name
of the contractees ~ NDPL &BSES - Eleetrical Generation
Companies and declared in the returms filed under DVAT Act
and CST Act; that since there was privity of contract, an
inextricable link between the supply and use of the goods in the
works contract by way of inter-State sale, I‘I-E'f. Ir nﬁﬂﬂi?ﬁ of . /e s
transit sales against C+El forms were cxemnyms 7 df the
DVAT Act. =

—_——
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Leamned counsel for the appellant has submitted that deductions
claimed in the Jeturn on account of sale in ransit ws 3(b) of
CST Act haﬁbu_n wrongly disallowed and further that even
learned OHA Ims wrongly upheld the assessment framed in this
regard. Reference has been made to the provisions of section
3(b) of CST Act o point out that for the applicability of this
provision, the dealer was required to prove that it was a case of
inter-State movements of goads and the goods were translerred,
by way of transfer of documents of title. while the goods were
still in movemem from one Stale 1o other, and the dealer

established the same.

Ledarned counsel for the appellant has contended that whereas
the Assessing Authority was of the view that this is a case where
Property in goads passed when the goods were tised in the
works contract, learned OHA obseryved that property in the
goods was transferred while the goods were mor in Transit.

Learned counsel has further contended that since it was a case of
inter-State movement of goods, as provided w's 7(a) of DVAT
Act, these goods could not be subjected to VAT under DVAT
Act.

learmed counsel for the dealer-appellant contended that the
disputed demand has been raised by the revenue by adding/

caleulating turnover pertaining o “sup 5" which is
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not exigible to tax as per provisions of Section Tia) of DVAT
Act and Seetion 3(b) of CST Act,

Learned counsel has further submitted that the disputed wmover
taken into consideration by the revenue, pertains o sale by
transter of documents of title in the course of inter-State trade,
and as such exempted from tax, but the tevenue has illegally

levied tax on this turmover.

While referring to the observations made by learmed OHA in the
impugned order that the transfer of goods by way of transfer of
documents was predetermined and no elfected in the course of
transit, learned counsel for the dealer-appellant has submitted
that it is a casc of two separate transactions, and not of only
single transaction 4nd that as regards turnover for “supply of
goods™ against ‘C* Forms, dealer-appellant was entitled to

excmpuon from lax.

On behall of the appellant, it has been contended that even
though it is case of the appellant that there were two separate
contracts i.e. one for supply and the other for services, the
theory of aceretion is not relevant or dapplicable even in a case of
Works contract; and further that aceretion theory may be
applicable in case of work contrict where ultimately there is
change in the shapefform of ihe goods, not in a case like the
present one where there was no chanees

the goods afier their purchase,

" . Page 87 o 129 - . ':.fﬁ
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In support of this contention learned counsel has relermred 1o
decision in Builders Association of India and Ors. v. Union of
India (UFO) and Ors, 73 STC 370; M/s Kone Elevator India
Private Limited v. State of Tamil Nadu, (2014) 7 SCC |
State of Kerala v. M/s. Metso Minerals India (") Ltd.,
OT.Rev.No.143 of 2017, decided by Hon’ble High Court of
Kerala on 22/06/2020; M/s Swaraj Equipments (P) Ltd. vs.
The State of Kerala, Represented by Sceretary (o
Government, Department of Commereigl Taxes, Sceretariat,
Thiruvananthapuram, 2018-VIL-318-KER,  decided by
Honble High Court of Kerala,

Ultimately, Learned Counsel for the appellant has urped that in
view ol the above decisions the turmover of the subject
transactions as regards supply of goods was not exigible 10 1ax

on the ground that in case of work contract proparty passes only

at the time of incorporation of the goods in the works contract.

Contention on behalf of Revenue

On the other hand, learned counsel for the revenue has
comtended that this is a case of indivisible and single works
contract, and learmed OHA has rightly upheld the assessments
made by the Assessing Authority.

Per Contra

In reply, learned counsel Tor the contended that

even if it be assumed 1o be g case of %#H?‘EE contract, and no
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divisible one, the dealer - appellant was not liable to pay any tax

in view of the provisions of section 6 (2) ol CST At

Discussion

(As regards Inter-state Transit sales to NDPL and BSES)

In the assessment framed. learned Assessing  Authority has
observed that dealer supplied various goods 1 NDPL on -1
sales basis but it was found that delivery of poods was taken at
the site by ABB itself and that payment terms were directly
linked with erection and installation. As further observed by the
Assessing Authority, even sale transaction wis not complete as
property in the goods was not transferred by transfer of goods
while goods were in transit,

In this regard, Assessing Authority referred 1o the provisions of
Section 3(b) of CST Act, which stipulate that any sale effected
by transfer of document of title of the goods, while goods are in
transit from one state to another is also an inter-state sale and
exempt from payment of tax under seetion 6(2) of the CST At
But, as regards contract with NDPL & E-1 sales, leamed
Assessing Authority observed a5 under:

“However, in cose off works contruet. the property in goods' poaskes a9 wnd
when goods are ised I whrks contrmet. Section 3(b) of the UST Act prvvides
for passing of property in goods by transfor of document of Hile of the poods
Unless. the propeny in goods pusses by tanafer of document ol title by he
wooch, while it b in tans! from Une state 10 another. the pravision of ssetian
Yihy cannol be applivd nd exemption from pavment of tax caniot be
claimed.” ==
As regards E-1 sales by the dealer-a pCiinnT

Assessing Authority observed in the di .

) .-1-“. SES. leamed
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i mespect of E-1 ale. the docusients ke invoice, GIR ete. Docs nod have any
proof that the property in poods have boen wanalerred jo BSES dutng the
ot of the goods: On GR” stunps sl signatue of A | imied prrerect
mmmger Clearly shows that the deliviry of Jnods Jad begy len by ARR
Fbrmited ard not by [SES,

For Eximple in respevt of ARR wiles invoice No. UITROOOE  dated
2SN for Ry 3,30,10,000- ABRB Limited purchasnd the goods from
Volurtp Trmnsformens 1ad. Vadodar vide Invoice No, 09/02550 duted
13002009 amd goods wene: dispiiched from Vidodiim through Dl
HivwraRoadlinesiv, 1ad,

I i chear from the reverse side of GR No. 2341 dated FI022000 of Mis
Pthi Howrn Roodlines v Lid, in respeit of sbove sile uansaction, one Mr.
Ritesh Kumar Sharma sife Incharge of ARB Limitad. hiy reecived the goods,
Anothér stamp.

“Materlal recetved & homded aver o Mis ABB Liniiicdd Jor ervuthon

For BSES"

J:.'.l Pl bear any signntope of BSES oifieials

I e fact and shrcumstances it cannon be said that it is o sile by tranafer of
deeunent ity per secthon 3 of CST Ag™

Observations by Assessing Authority

As noticed above, the Assessing Authority observed while
framing assessment on this point of transit sales between the
dealer-appellant and NDPL as well as BSES that delivery of the
£oods was taken by the objector dealer itself and transit sale
fransaction was not complete as property in goods was effected
by transfer of documents of title of the goods while the goods

WEIC Nl in Lransit.

Another ground put forth by the Assessing  Authority for
rejection of this claim of the dealer was that it was already
predetermined that the poods were 1o he transferred 1o
NDPL/BSES and as such the said transacite
to have been effected in course of trans i
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7\

OHA upholds the assessment

While upholding the impugned assessment on this paint, leamed
OHA further observed that in case of works contract the title of
goods passes as and when goods are used in works contractand
as such il in this case provisions of section 3(h) of CST J':l.-':-l
were not aﬁiuahie.

Discussion

Relevant part of Section 6 (2) of CSTAct reads as under:

“Notwiilstanding anything contained in sub-section (1} or sub-gecifon

(1A). where a sale of mny goeds in the course of intei-Sute trade or

cemmnelcs has cither accasioned the moverment of such goods from ane

State 1o amother or has been effecied by o ramater of documents ol title 1o

such . goods duting thein movemens from one Stite 1 tnother. iy

subsequent sale during sich movement effected by 5 trisisfer of documents

of title 1o such gounds -

LA} to the Giovernmaent, or

(h W i regtistered dealer other than e Goverment, if the T )
are of the deseription referned 10 in sub-section (3) of section &
shall be exerpt from tax under the Act.™

In view of provisions of Section 3 of CST Act, a sale or
purchase shall be deemed to ke place in the course of inter-
State trade or commerce il the sale or purchase-

(} secasions the movement of goods from one State 10 another: or
(Bl & effecred by o tramir af docements af firle to. the godds duiing il
e fram dne State fo aolher,

Lxplanation 1 to Section 3 of CST Act privides that where the
goods are delivered to a carrier or other bailee for transmission,
the movement of the goods, for the purpd&@ o
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shall commence at the time of delivery and shall terminate when

delivery is taken from such carrier or bailee.

Explanation I to Section 3 of the CST Aci provides that merely
the goods passing through some other State. if the delivery
commences and terminates in the same State, shall not amount
to inter-State sale.

Expression “occasions the movement™ uppearing in Section
3(a) of CST Act means goods moved by reasons of sale and it
shall be associated with the transfer of property from seller to
the buyer, as defined in the Sale of Goods Act.

S0, it is necessary that the goods should have mioved from one
State to another in pursuance 1o a contract of sale (Indian Oil
Corporation vs, L.O.I., (1981) 47 STC 00] (SCY. It is nm
necessary that movement of the goods must be specifically in
aecordance with the terms of contract. In other words, it may be
even implied (LLO.L vs. K.G. Khosla & Co., (1979) 43 STC
457 (SC)H).

In Balabhadas vs. State of Orissa, (1976) 37 STC 207 (8C),
Hon"hle Apex Count pointed out following conditions to treat a

sale us an inter-State sale:

() There i nty ngrecmenmt 1o sell which contsing a stipulithon, express or
tplied regunling the movement of the gods from gog State 1o another:




68,

ted Vltmanely o concluded sile tnkes plive in the Stte whke the goods apn
st which must be different feom ihe Sute frim which the gl mereed ™

As noticed above, expression “occasions the movement™
appearing in Section 3(a) of CST Act means goods moved by
reasons of sale and it shall be associated with the transfer of
property from seller to the buyer, as defined in the Sale of
Cionds Act.

Herein, even if Assessing Authority is said (0 have observed that
the items were handed over to the beneliciary at site after
installation and commissioning, it cannot he said that no such
transaction of supply of goods and installation thereo ! at the site
did take place. There is nothing on record 1o sugpeest that none
the goods, which were subject matter of the contracts, was
supplied by the dealer-appellant 10 the two companies-NDPL
and BSES. No material regarding any kind of litigation between
the appellant and the buying dealers on this aspect, 'was
produced or brought to the notice of Assessing Authority of
OHA,

In view of the terms and conditions of contract and other
material on record, Learmned Counsel for the appellant has rightly
submitied that this is a case where supply ‘was of the goods
manufactured by companies situated owside Delhi and the
manufacturing site was not in Delhi, and as such it can safely be
sald that the parties contemplated Inter—Siate movement of
=
goods,

It is significant to note that department nowhere expressed doubt

about the contracts arrived at between the partigd
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also nowhere expressed that it doubted the movement of goods
on sale by the supplying dealers from out of Delhi, to Delhi. At
no point of time, department found that there was any collusion
between the dealers 1o evade 1ax.

Invoices were also issued in the name of the contractee in
tespect of trunsactions of poods which were designed according
to the requirements of the Sub-Stations.

[0 the given situation, possibility of any diversion of goods 1o
any other party stood ruled out.

Even otherwise, neither al the time of audit nor at the time of
framing of ussessments or hearing of objections, there was any
material 1o suggest that any of the said two companies
complained so or that any item was found ta have actually been
diverted.

On the point of controversy about the time of exigibility of
inter-state sales transactions to fax, particularly in a case of
Works contract, at this stage, reference may be made to decision
in State of Karnataka vs. ECE Industries Ltd., [2006] 144

STC 605 (supra), wherein Hon'ble Court observed as under -

“The respondem-company engaged in the business of manufociure.
mupply and insallation of lifis and elevators had it branch office m
Bangalone procured orders from customers in Kamoinka.  Lifts and
elevatars wern manufactured in i fnctory at Uttar Pradesh scconding o
the design and spocifications of the cusiomers nd the manuficiuned
ltems afler being temed were dismuntlod et taimiched 1o the
customers place in the St of Karnataky b 59 oy
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e works comre) wais exocuted by the brangh office by frstalbedhon
amel epmmissionmg of the Tills and olevators mi the customets place.
Aler receipt of the repart from inteltigence wing the issessing authority
reapenes) the psseswment Tor the tossoment vours 199091 grd 198).92
aned passod meagsessment oedens under section 1244 of the Karmmtika
Sitles Tax At 1957 and levied penalty s 12-Af 1=A) ol the Act. The
retrms filed: by the respondent for the vedr 1994-95, (995.96 and
199697, wene refecied and st dgment desessment wits made under
section | 2(03) of the Act read with rule 18(1) of the Katnataka Salis Ty
Rulex, 1957, The respondent apgricvod by thise orders filed appeals
betisre the appellute authority bist they were rejected by a commaon order
ehited) December 76, 2000,

Where the deseription of the goods 5 cloar mnd the podds of (ki
descriptiion are dispatehed thes the goods w0 dinpatchid can be tiken as
appropriated to the contract uncanditionally an dispatehes from one
State to another 16 gn identified eustomer resal in Iker-Sate sile,

Merely, because the goods are insallod and cortmbssioned in the Stie,
B el be sald thar it is o focal sale exigibleto levy umdor section B
of the Act om the ground that (he actun] transler of property used 1 (he
wirks contract ook ploce in the Stute of Katnataka and, thesefore, the
Trbunal was judificd in the coming 1 the conclusion thal (he
Wattisaction it question wus mor eligible 1o levy ol tax under seetjon S [
ol the Act™

In Centrodorstroy v. The Commissioner of Trade & Tax, UP
Lucknow, 2019-VIL-376-AL1IM/s Hon'ble High Count of
Allahabad, while dealing with eligibility for the benefit of
sections 3,4 and 5 of the CST Act, 1956 with respect fo the
deduction of wrnover of cement and bitumen, purchased in the
course of inter-state trade, solely for the purpose af execution of
works contract inside the State, held that the benefit that was
being claimed by the assessee was not by way of exemption but
a claim depending on the Jurisdictional issue ic. the state
legislature did not have the legislative ¢o

enee Lo impose

% "tr%
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lax on goods being imported to the State solely for the purpose
of execution of the works contract.

On same point in M/s. Swaraj Equipments (P) Ltd. vs. The
State of Kerala, 2018 VIL 318 Ker following questions

cropped up before the Hon'ble High Count for consideration:

"L Whethier the detler who s enuiped in insiallation andd
commussioning oF waber wd sewige thetmen plat, b= lable 1o pay
tax within the Sate, [ the poods ineatipuineied in the works contrac
when tie suid poods fire trinsponed inter-state pursuand 1o the comracy
cniered im0 by the awardee situated witliin the State of Kerala?™

Therein, as per admitted facts, the dealer was engaged in
installation and commissioning of water and sewage treatment
plant. The dealer emtered into contract with various clients,
inter-alia within the State of Kerala and the work order ndicated
the scope of the work; which consists of design, civil, electrical
and mechanical works, erection. testing and commissioning of
the Effluent treatment plant and handing aver the plant on a turn
key basis as per the equipmentmaterials and technical
specification. The contracts were entered into by various clients
and in pursuance to the same, the dealer who had its ofTice in
Chennai, transported the materials from Chennai to the work site
of the client and installed such treatment plants as also facilitate
commissioning of the same,

Therein, the concerned officer took into account the various
works contracts exceuted by the petitioner, within the State and
nitigted  proceedings under the respective
penalty.

_enactments  for
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Iherein, Hon'ble High Court answered the question framed in
lfavour of the out-of-state contractor-respondent therein and the
petitioner in one of the cases,

Reference may also be made to decision in ABR Ltd. v. The
Commissioner, Delhi Value Added Tax, ST.APPL, 5172012 &
others, decided by our own Hon'ble High Court on 28/09/2012.
Applying the above decisions to the admitied and proved (hets
of present case, 0 noticed above, it cin safely be said that these
transactions termed by the appellant as “transit sales™ actunlly
fall within the ambit of “inter-state sales™ i.¢. under section 3(a)
of CST Act, and as such provisions of DVAT Act dealing with
transactions of Works conttact do not apply.

I find merit in the submission put forth by counsel for the
appellant that a works contract where ultimately there is change
in the shape/form of the goods before their installation, would
be distinguishable from a works contract where there is no
change at all in the shape or form of the goods sold before their
meorporation in the works contraci.

As already illustrated slpme, in a case of civil works contract for
construction of a wall, wh:r: bricks and other material is sold 1o
“A", for the assessment of valuation the relevant time is the time
of incorporation of the goods in the works contract i.c. when the
wall is built. Such a case would be a cise of change in the form
or shape of the goods sold. as regards a civil wos

Page 97 ar 129




But the transactions being discussed under this heading are not
such where any change in the form or shape of the goods sold or
supplied by the appellant to the two Electricity Distributing
companics took place before the sume wore installed ar the

sitels).

In view of the above discussion, the transactions -subject matter
of discussion under this heading. are of Interstatesales whers
goods were procured by the appellant from the suppliers situated
out of Delhi and sold (o the companies situated in Delhi. in
terms ol the contract, which also provided for work of

mstallation of the goods as directed by the two contractees.

Furthermore, this is not a case where department has come up
with the version that any change took place in the form or shape
of the goods after their purchase or sale and béfore their

incorporation in the works contract,

Therefore, provisions of DVAT Act or DVAT rules pertaining
to works contract and valuation of the 2oods as the same were at
the time of incorporation of goods in the works contract do not

apply to the present transactions,
Not a case of Transit Sales under sec. 3(b) of CST Act.

In view of the terms of the contracts between the parties f.e.

BSES and NDPL and the appellant, coupled with ¢ ¢tum of

mavement of goods from outside Delhi, to
the said two companies. for being installed at i}
Mg 98 01 129
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in Dielhi, there is merit in the contention raised on behalf of the
Revenue that this is a case of these transactions with the two
companies  where salé and purchase of the goods  was
predetermined and there was no occasion for transfer of
documents of title by the appellant in favour of said two
companies while the goods were in movement. In other wards,
these transactions cannot be termed o be transactions falling

within the ambit of clavse (b) of Section 3 of CST Act.

Rather, these transactions can safelv be termed 1w he
transactions of inter-state sales falling within the ambit of ¢lause
(@) ol Section 3 of CST Act. Therefore, there is no merit in the
claim of the appellant as repards apphication of provisions of
section 3(b) of the AcL

Result

Since these transactions of sales fall under section 3(a) of CST
Act, same stand exempied from imposition of any tax under
DVAT Act by virtue of Section 7 () of DVAT Act.

Assessing Autharity to do the needful nccordingly, as per law,

S

-\9
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11,."

Agreement regarding High Seas Sales hetween appellant
and L&T

As per case ol the dealer - appellant, turnover of High Sea Sales
has been tabulated as under:

"1 e e [ 5 g
Monthy [ L&T-HIGH SEAS SALES
— Tornover B
[ Morhid 20025584100

—— - B ——

i U TV T T VT —

On this point, Leamned Assessing Authority observed in the
manner as :

“The dealer has shown sales wmounting. i Ry 290055841 on the basts of
high scas sale during the period 2008-00,

The above said high sess sules arc in felatlon 1o a eotvolidited works controct
ofler, payment terms of which are sl relited  with evcetion and
commissioning, clearing of goods and pavient of custon duty s done by
ABB Limitted (the deaber s cominided that the pavmeit of duty s made os an
agent of buyer). However it iy thie obli sation of the sub contesctior (A I w0
ot the material and instal) the ganse g Pt the temms ol the eomtrmar,

i clenr from e contenct terms i the st case that the property in goods
covered by the entire wiikks contrat would b passed only during the coilise
of exceution of warks comtraet and mob ol any carlier siage, hence the abovg
referred high s siles is pio ecvered W 52) of the OST Acl This
Amangement mode by the parties in respect of high sess is aguinst the
provision of DV AT At 2004~

Case of the dealer-appellant is that these sales wok place u's 5
(2) of CST Act by transfer of documents o
goods crossed the customs frontier of India. ?

L
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Learned counsel for the appellant contended that the transaction
of High Sca Sales stands established from the bill of entry which
was issued in the name of DIAL, The submission is that the
transaction between the dealer and the contractor and between
the contractor and the employer having taken place even hefore
the goods could cross the customs frontiers of India. it was a
High Sea sales transaction,

Further it has been contended that the manner in which this
transiaction took place, it cannot be inferred that it was a sale
between L & T- the contractor and the dealer - the sub-
contractor, and as such the assessment framed by the Assessing
Authority deserved o be set aside.

In this regard, Leamed counsel for the appellant has referred to
following terms:

o Providing L&T a priced lsyof the Mam o it b he imiparted in
Initia for sub-contmct warks.

*  Within b Business daya of any such P&y leaving the port of shipment. thie
appellant b provide W LT the  Tinted documents (Il of
Eading/Commicreial fnvoice o)

*  Within 12 Business diys of appellang having complied with submissions of
dovtments as above. The L&T and INAL will exoaute a high seay prerchase
agreement for the shipment a the price shown in the commercisl inviice
(which mem the appellate will aleo enier inu o High Sews agreement wilh
L&T pl'hirln thiat )

duty thereo as the spent of [HAL
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As contended by learned counsel for (he appellant, the
observations made by the Assessing Authority negate the fact of

divisibility of two contacts.
Contention on behalf of Revenue

Un the other hand, Ld. Counsel Tor the Revenue has contended
that this is a case of indivisible works contract in which the
Assessing Authority has rightly disallowed certain claims of the
dealer-appellant seeking exemptions w/s, 3 of CST Act read with
Section 7 (¢) of DVAT Act in respect of sale of equipments,

[n reply, Ld. Counsel for the dealer-appellunt has admitted that
this is a case of indivisible contract. bul further submitted that
Section 5(2) of CST Act provides as to in which circumstances
purchase of goods is in the course of import of the goods, and
the dealer-appellant established on record that the purchase

oceasioned such import.

As per record, the goods, to which the present turnover pertains,
started from Ching on 27/1 12008, High sea sale agreement is
stated 29/1172008. As per bill of cntry dated 19/12/2008, 1ial
was shown as the final buyer even though M/s. ABB India was
the original buyer. Goods imported are stated to have been sold
by appellant to M/s. L & T, which in tum were sold 1o DIAL.

Assessing Authority observed in (he impugned assessment tha
as per the terms of the contract, it was obligation of the sub
contractor (ABB) 10 import the material 'sfﬂiqw same, As
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further observed by the Assessing Authority, pavment of custom
duty was made by ABB Limited - appellant.

Learned Counsel for the appellant has referred 1o the terms and
conditions of the contract between the appellant and L&T which
provided that L&T was to excouté a high seas purchase
agreement with DIAL for shipment at the price shown in the
commercial invoice.

Reference has also beéen made to the term of the contract
between L&T and appellant that L&T was to provide to the
appellant such  documents from DIAL as needed by the
appellant 1o }Hl'[.'Hf'rl"t shipment into India and pay the Indign
customs duty a::hgnm of DIAL,

Discussion

On perusal of Bill of Entry dated 19/122008 it transpins thi
the name of the original importer smndim.urdl.d .,'thm of ABB
Indig-appellant and that of DIAL Emm:h recorded- as ‘importer.
This Bill of Entry also establishes puym:nt of customs duty.
Had this payment not been made on behalf of DIAL, this Bill of
Entry would not have depicted the name of DIAL as an
importer,

Sec. 5(2) of CST Act reads s undeér

“A wale o purchizse of goods shall ke decimed 1o take place in the course of the
impart of the goods into the werritory of India onl
either oeeasions such import o 1 cfTected by ot
hr the goods befone the goods have erosged the ey
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As noticed above, under Section 7ol DVAT Aet certain salegol
g
goods have been exempted from VAT ax. when any sale of

goods takes place -

i) in the cotrse of inter-maté Wide AF EONIMERce; or

(b} omade Pethi: o

4] 0 the eourse of imgon of the poods {nto o et of the gonds
aut of, the territoey of Indin

Learned OHA has upheld framing of assessment. :
As observed by Learned OHA, Ld. AA rightly compared this
case to the similarly situated case of Binani Bros. Vs Union of
India (1974) 33 STC 254 (SC) wherein the Apex Court had held
that the sales made by M/s Binani Bros to the DGS&D did not
occasion the import of the goods, but it was the purchases made
by the Binani Bros from the foreign sellers which occasioned
the import of goods. In that case, there was no privity of contract
between the DGS&D and the foreign seller who did not enter
Into any contract by themselves or through the agency of the
petitioner to the DGS&D and the movement of goods from the
loreign country was not occasioned on account of the sales by
the petitioner to the DGS&D.

Learned OHA further referred 1o in the impugned order the
conclusion arrived at by Hon'ble Apex Court that even if the
contraets envisaged the import of goods and their supply to the
DGS&D from o of the goods imported, it did not follow that
the movement of goods in (he course of | Impatayas occasioned




76.

Having so observed, and further thut sinee the facts of this case
and that of Rinani's case (supra) WE‘-I‘ESrIITu]Hr Learned OHA held
that rationale of the said tdecision ul‘ [F;Anex court could be
applied to the present case also.

At this stage, reference may be made 1o decision in ABB's case
(supra). a case of sale in the coirse of import, wherein our own
Hon’ble High Court observed that common thread of reasoning
which runs through all the decisions referred tatherein is that 1o
determine whether the sale Wwas i the course of import, the
Court has to see whether the movement of goods throughout
was integrally connected with the contract for their supply,

Hon'ble Court further obseryve ed that questions such as passing of
title, or whether the end user has @ privity of contract with the
supplier, or where the consideration flows from. are not

determinative or decisive of the issue.

[t may be mentioned here that when a contractor awards cither
wholly or partially, the contractual obligation 10 a sub-contractor
there is another agreement between the contractor and the sub-
contractor which is pro tanto identical in nature with the
agreement between the emplover and the contractor. Therefore,

there are two works contructs in existence betweet the three

parties mentioned above for the carry in if one and the
4 ‘i' J',.r.:_
same task. o
-
7|9
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In between the employer and the sub-contractor, the sub-
contractor is an agent of the contractor. Under Section 182 of
the Indian Contracts Act, 1872 an "agent” is defined 10 be g
person employed to do any act for another,

For the reasons already given above, while dealing with the
point of high-sea sales under Inter-state direct sales, this
Appeliate Tribunal has opined that it is a case of purchase and
sale of goods in the course ofimport of the goods where the sale
has occasioned such import for ultimate supply of the poods 1o
DIAL through L & T. In the given situation, provisions aof
section 3 and  S(2) of CST Act are clearly applicable, and
provisions of DVAT Act do not come into application.

Result

As a result, the assessment framed by Leamed Assessing
Authority as régards the transaction of import of the goods by
the appellant IIW:‘..ﬂeir: thereof to DIAL through I & T in terms
of the .cun:r'm:l";;:lwrcn the three parties, deserves to be sel
aside. At the same time, impugned order passed by Learned
OHA upholding the said assessment also deserves to be sel
aside. 1L is ordered accordingly.

Assessing Authority to do the needful in accordance with law.
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Supply of Transformers and Cables — Rate of Tax

While framing assessment in January, 2009, learned Assessing
Authority levied wax @ 12.5% as against sale of transfers and
cables, shown by the dealer - assessee with tate ol tax leviable
(@ 4% only. The reason given by the Assessing Authority is that
It was 3 works contract turnover.

The tumover of the month of Jan, 2009 is Rs, 31.73.592.00/-.
Leamed counsel far (e appellant has contended that the items
having been purchased locally and Keeping in view Entry No, 40
and Entry No. 218 of 111 Schedule available under DVAT Act,
respectively, these items were exigible to fax only @ 4% and the
turnover could not be treated us a works contract turnover for
being subjected o tax @ 12.5%.

In support of his contention learned counsel has referred 1o
determination order No. 1HI/CDVAT/2006 dated 10/52006
in M/s. T & T Motors Ltd, case.

As per entry at serial No. 40 in 11 Schedule of DVAT Act from
142005 to 29/11/72005 (he industrial cables (High voltage
cables, ELPE Cables, jelly filled cables, optical fibres), were
covered by the schedule, However, w.ef 3071172005, the
industrial cables (High voltage cables, XLPLE Cables, jelly filled
cables, optical fibres), were covered by this schedule.

As per item No. 218 against serial No. 86, transformers used in
transmission / distribution of electricity werest
and covered by 111 Schedule,
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In the determination order dated 10/5/2006, following question
was presented for determination w/s 84 of DVAT Act:

“Whether on the valoe of Lubticints used by e petithonier in the proces of
repaining work of the motor vehicles the petitioner is resuire] 1o charge and
pay 10 the Depanment. the value sdded iy o the rate of 12.5% proseribed
ey soction 400} of the DVAT Act (4 ar al the e of 200 or ai finy
ather mic?™

While referring 1o the provision of section 4 (1)(d), 2(z¢), 2
(2e)v), section 2(zdNVilyand default in the case of MJs,
Gannon Dunkerley & Co, Ltd. (9 STC 353) and Mis,
Hindustan Shipyard Ltd. (119 §TC 533), Ld. Commissioner
was ol the opinion that lubficants were supplied by the
petitioner as such; that it was sale of lubricant to the client and
as such taxable @ lubricants are taxed i.c. 20%.

Learmed counsel for the appellam has contended that section 4
(Id) of DVAT Act is applicable in case of g composite
contract and not to a divisible contract i.e. where a contraet of
sale can be segregated. The contention is that this being a case
ol divisible contract, rate of tax in respect ol transformers and
cables was applicable as per entry 40 and 218 respectively and
the same could not be held to be exigible to tax @ 12.3%.
Leamed counsel for the Revenue has contended that this is a
case where section 4(1)(d) is applicable and that in the said

provision of law, there is no mention t &]iﬁpld be applicable
& = N
g 9% =

e o
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only in case of a composite contrael and not to divisible
contract,

Learned Assessing Authotity observed that the ““"“}E{; mi!h
BSES is of work contract and not & contract for sale dndjes why
the trnover taxed by the dealer @ 4% was actually taxable @
12.5%.

Section 4(1)d) provides that the rates af lax payable on the
taxable wrnover of the dealer shall be in respect of the goods
involved in the exccution of the works contract, (@ 12,5 puaisa in
the rupee.

Admittedly industrial cables fall in entry No.d0 of Schedule 111
of DVAT Act and transformers used in the transmission /
distribution of Electricity fall in entry No.218 of same schedule,
There is no provision in Schedule HI of DVAT Act that items
which fall in these entries would not be liable to or exigible to
tax at the rate prescribed in this schedule when items are used in

a works contract,
Result

In the given situation, these ftems were exigible to tax only at
the rate notified for these items falling in entry No, 40 and entry
No.2IB of Schedule 111 of DVAT Act, the view of the
department in this regard therefore deserves to be rejected, It is
ordered  accordingly. Learned Assessing i
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consequential  steps  for  enforcement of  this decision
accordingly,

Claim regarding labour charges claimed in DVAT 31 but

not shown in invoice,

Leamed counsel for the appellant has submitted statement of
waorks contract depicting invoices whercin the dealer-assessee
missed to claim deduction towards labour charges during the
assessment year 2008-09. Contention raised by learned counsel
for the appellunt is that since dedler-assessee missed to claim

said deduction i.e. towards labour expenses l-B-dlaﬂn-l.hum i

"

DVAT 31, Assessing Authority should have lowed thr::'lmrn
of the dealer.

A perusal of assessments pertaining 1o ax period May, June,
July, August, September. October, November 2008, would
revedl that learned Assessing Authority observed difference i
X as per invoice and as per DVAT 31 and treated the same as
L deficiency.

Learned counsel for parties have referred Rule 3 of DVAT
Rules, 2005, Relevant operation of Rule 3 (1) reads as under:

"U1) In the chse af timover artwing from the excetstion of a works coract, the
amiount included fn taxable twmover is the total eonsideration puid or payable
W thee dealer umler the contract and exclude

(i} The charges vowands Inbour, som ey and other like charges;
el

) The charpes sowands cost ol land, I any, ta civil works
contracts,
Subject W ihe deslers muii
nvoice, voucher, challan or
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payment of above refernd chirpes 1o the: satbsletlon of the
Commassioner.”

Proviso to Sub-Rule (2) of Rule 3 of DVAT Rules stipulates that
where amount of charges towards labour, services and other like
charges are not ascertainable from books of accounts ol the
dealer the amount of such charges shall be calculated at the
percent specified in the table available under said Sub-Rule,

In view of Sub-Rule (1) of Rule 3 of DVAT Rules ¢harges
towards labour, service and other like charges are to be excluded
suhject 1o the condition that the dealer maintains proper records
such as invoices, voucher, challan or any  other  datument
evidencing payment of above referred charges to the satisfaction
ol the Commissioner,

Here, admittedly no such charges towards labour were shown in
the invoice. There is nothing on record to suggest that other than
invoice, the dealer produced any document like voucher or
challan in proof of pavment of labour charges. In absence
thereof, leamed Assessing Authority was iustified in rejecting
the claim of the dealer towards labour charges, for the reasons
recorded in the assessment order.

Result
As a result, assessment framed by the Assessing Authority in
this regard is upheld.

Rejection of ITC claim

(1) Crane hire charpes,
Page 111 or 129
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(i) Generator hire charges.
In the course of arguments leamed counsel for appellant
submitted statement of mput tax credit that was disallowed by
the Assessing Authority as regards assessment arder 2007.08
and 200809,

As s available from  the impugned assessments, learned
Assessing Authority disallowed claim of tux credit raised by the
dealer on the basis of bills of erane hire charges and genergtor
charges.

leamed counsel for the appellant has referred 1o provisions of
section 9 of DVAT Aet and submitted that since the dealer-
appellunt paid tax 1o the supplier of crane and generslor because
of wansfer of right 1o use the same, the dealer-appellant was
entitled to claim tax credir.

On the other hand, learned counsel for the Revenue has
submitted that the crane and gencrators were used by the dealer-
appellant for the purpose of works contract and as such the same
cannot be said 10 have been used by the appellant directly or
indirectly for the purpose of making sales which are liable 1o 1ax
w's 3 of DVAT Act, :mg/ ﬁsing Authority has rightly
rejected tax credit claim t;ﬁhe dealer-appellant in this regard,

In reply, learned counsel for the appellant has contended that the
said items- crane and genermtor having been used in works
contract, their use by the dealer is deemed Ly which are
liable 1o tax w's 3 of DVAT Act.

Sub-section (1) of Section 9 reads as under:
Page 1912 0f 129
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“0, Tax eredit
1 Subiect 1o mubscction (2) of thik seetisn wnd sonch conditions, restrictions
and Timitstions as may bo preserbed. & detler who ds reglstered or is
resiired 1 be regisdores] under this Act shall be antitleld 10 4 e credii in
respect of the wmover of purchiases nocurting during the 1wy perisd (Where
tha piarchuse arises) in the course of Hin sotivite na i dealer and the ponds
v e e wdbed by him direatly or indivectly for the purpose of erhshing-

() =ubesy which are liable 1o tax under section 3 of this Aet: o

(b sades which are not linble 1 b utder section 7 of (his Act
Explarsttion;- Stles which are mor lishle w0 tax urider seetion 7 ol this Act
involve expans (rom Delhi whether 10 otlier States or 11 Mt terrilories or
b foreiin countries.”

No doubt, as per Section 2 (ze)(Vi) of DVAT Act, sale includes
transter of right to use any goods for any purpose { Whether or
not for a specified period) for cash, deferred payment or other
vitluable consideration.

Keeping in view submission put-forth on behalf of the appellant,
when the hirer transferred right to use the goods i.c. cranes and
generators by the dealer-appellant for cashiother vitluahle
consideration, same amounted to sale. Bul use of the said goods
by the dealer-appellant in camying out the works contrict was
not a ransfer of any right 1o use the same so as to deem the said
transactions (o be a sale u/s 2 (z¢) of DVAT Act. Therefore,
claim of the dealer-appellant in this regard has been rightly
rejected.

Result

Consequently, the assessment of tax und interest framed by
Assessing Authority in this regard is upheld.
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Rejection of ITC as regards VAT paid on concession of

lemporary shed
iy

94, Claim of dealer-appellant for tax credil on this item hﬂr.-r been
declined 4 #eden W

95. On the other hand, Leamed Counsel for the Revenue has
contended that Assessing Authority rightly rejected the claim for
ax credit. On behalf of the Revenue, it has been argued that
even il construction of lemporary shed was not for the purpose
of sale by the dealer-appellant, the same having been used in the
works contract, dealer having paid VAT was entitled 1o claim
tax eredit. In this regard, reference has been made to provisions
of Section 9(1) of DVAT Act.

96. As already noticed above, Section 9(1) provides for benefit of
lix credit in respect of turnover of purchases in the course of
activities as a dealer and use of the goods by the said dealer
directly or indireetly for the purpose of making sales which are
liable to tax u’s 3 of this Act or sales which are not liable to tax
ws 7 of this Act.

9%. T l:f-. Eﬂlﬂrﬂn![ n raised by Learned Counsel for the appellant thai

f the use of the temporary shed in carrying out the works contract,
it would amount o a case of sule, is without any merit. Such
construction and its use while carrying out works contract
cannot be deemed to be a sale. Therefore, claim of the dealer for

tax credit on this item has been rightly reje
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Hesult

Consequently, the assessment of tax and interest framed by the

Assessing Authority in this regard is upheld,
Lejeclion Y Tax Cansted-
Retail Tnvoices

Non production of- Impact

On the point of refection of elaim of the dealer for tax eredit on
the purchases of goods, it E’aﬁm contended on behall of the
dealer ,I?i.:['nrr: Learmed OHA, L_?EI TWH.E entitled to claim tax
eredit when the purchase invoices were recorded in the books
and tax invoices is available with the dealer,

[n this regard, Learned OHA referred 10 the provisions of
Section 9(1), 9(&) and 12() POFDVAT Act and observed in the
manner as ;-

"In view of the above eitad provisions of the DVAT Act i1 is clenr thit toy
eredit ean be cluimed by e deler otily o having the tax invuice for the
s penod o is elaimed and accownted for in the return for that tax plriod.
Henoe 1l Argument of the ohjector dealer o this ot does nol stand
serutiny of Taw and the objectivn o (his Meeount is rejecyed, ™

Submission put forth by Learned Counsel for the appellant s
that to claim tax cn:ditiit 18 ot essential 1o produce tox invoices
and that & dealer shall be ::ntitlud to ¢laim the same even on the
basis of retail invoice, and as such Assessing Authority has

illegally rejected the ¢laim of the dealer on account of non-

>
N =
Leamned Counsel for the dealer has ?rrﬂ'i:dllu' Ision in
Commissioner of Valye Added Tax

-
:f,kgr..- S. Mis J.C
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Decsux Advertising India Private Ltd., VAT Appeal No.
122017 decided by our own Hon'hle High Court on 09/012017
and urged that claim of the dedler for tax credit be allowed,

Section 9(8) of DVAT Act provides thmt tax credit muy be
claimed by a dealer only if he holds a tax invoice at the time

preseribed returny for the tax period is furnished.
P

Here, ndmittedly, tax invoice was noi furnished by the dealer af
the time retrn was furnished. In M/s L.C Decaux Advertising
India Private Ltd.’s case (supra). Assessing Authority had
denied tax credit on the ground that the transactions were
reflected in retail invoices, but nof in the tax invoices and
therefore, the elaim of the dealer did not qualify for credit Same
opinion was expressed by the Objection Hedring Authority.
Appellate Tribunal set aside the said findings while observing
that  Section 50 of DVAT Act was enacted only for

administrative convenience of the Revenue.,

In Para Nos. 5 and 6 of the decision, Hon'ble H igh Court, while
interpreting the provisions of Sections 9 and S0 0f DVAT Agi
observed that Section 9( 2) 15 the only provision which spells a
negative r.:unditiunf or disquuliﬁcaliuryf for a dealer as it were in
claiming credit, nmr further that 1o read the provisions of the
Enactment as quickly as the VATO did in that case justified the
ultimate conclusion of the Appellate  Trj
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substantial and essential details existed in the document je.

retail invoice.

In view of the decision in Mis J.C Decaux Advertising India
Private Ltd.'s case (supra) and in view of the prohibitions
contained in Section 9(2) as well as Section 7)ol DVAT Act,
where there is rﬂ.. sugh -ui-E ‘?Ezz_lr:?.lw of tui credit in
absence of a tax inv ii:t:,!thc claim raised by the dealer-appellant

deservers to be allowed.
Result

Consequently, the Assessment framed by the Assessing
Authority in this regard is set aside. Leamed  Assessing
Authority to take consequential steps in consonance with present
decision.

1 4!‘.:!-4 .
Rejection of Tax Credit fou ;"““"""' a8 —

Claim of the dealer-appellant for tax credit on this ground s
stated to have been rejected by the Assessing Authority,

Learned Counsel for the appellant submits that the degler wils
undoubtedly required 1o eclaim fax credit in respect of the
turnover of purchases occurring during the tax period, but it
claimed tax credit subsequently only after the selling dealer
actually deposited VAT and acknowledged so pay
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The comtention is that in view of the bonafides of the dealer-
appellant, Assessing Authority should not have rejected the tax
credit ¢laim,

On the other hand, eamed Counsel for the Revenue has
submitted that since the dealer-appellant failed to claim lax
credit during the coneerned rax period, Assessing Authority was
justified in rejecting the elaim.

Learned Counsel for the Revenue has rightly submitted that so
as 1o claim wax eredit, it was not for the purchasing dealer 1o
assure itself that the selling dealer had paid VAT

Keeping in view, the provisions of sub-section (1) and sub-
section (3) of Seetion 9, no fault can be found with the framing
ol the assessments in rejection of the credil claim of Lthe dealer

for tax eredit for the previous tax periods,
Result

As a result, the assessment framed by the Assessing Authority in
this regard is upheld.

Assessments of Penalties

As is available from record. following assessments were framed
by Leamed Assessing Authority u/s 33 of DVAT Act:

“SEPTEMBER 2007

By way of notice of yssessrmen of penalty framed
VAT Act, read with section BOCLO) sk 613, e
mposed penaliy due 1o dhe followlng peasmys:
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ST oo bills of Crane hire charpes, wenerator ehurges, disallowed.
Further. 1 sale 1o NDPL s disal)oived, Fwrther, tumover CREmplion
claimed uis T &70e) of the VAT Al 200 is disallowed & taxed
W25 Dewily are given in *Ammexute’ gitched with the assessmem
order and penaly in imposed on the Loy deficiency w's B6(10) of the
BVAL Act 2004, Funher. penilty B imposed s %6013 for pon
maintcnimee of records s reguired, (0% of (e s deficiency of
amount Rs 2,19,73, 290

DECEMBER 2007

Hy way ol toliee of sssesement ol penalty framed on 07-0%-2000, ws 33 of

PVAT Ack read with sdetion K6 10y ok B6(13), lesrped Assessing Authority

imposed perilly due W the flliving nessamns:
“ITC on bills pestsiving w Crabe Wie charpes, gencrator chargis,
dsallowed. Furher wmover exemptton claimed w's Tin) &Te) ol the
DVAT Act. 2004 [s dimllowed & taxed RIS Imvoice No.
THOOOSES dated: $1-12:2007 fssued 1o CPWDH not declared n
DVAT-31 and VAT returma, s eyl VAT of Rs. 1,64, 786/ fexs paid.
Petails sre given in “Annexire’ shiachead with the wEsesEment order and
penalty is impased on the b deficioncy uhs §6¢ 10) aof the DVAT Aat
2004, Further, penalty s imposed wis $6(15) for non mmenance of
records s required. (20% of ihe s deficiency of amoumt Ry
L0 4T

JANUARY 2008

By way of notice of assessment of penally framed on 07002000, we 33 of
BVAT Awt, read with section $6010) and 86(13); lesmed Adgacssing Autharity
Imposed penalty due 1 the following nesons:

"Expenses not' relatable o Lsbour & services added in WOT sale @
I25%. Further, EI sale i NDPL & disallowed: Further. tumiover
exeniplion cliimed ws a) &£7(¢) of the DVAT Acr 2004 I
duallowed & toed @12 5%, Detaily are wiven in “Annesure” uttached
with the anseiment order gind pesalty is lmposed on ihe mx deficicney
ks BOOI0) of the DVAT Act 2004, Farther, penally iy imposed w
B6(13) for non mainienance af records as requined, (20% of the
deficiency of amcouny Ry, I'1.48.917%).
The deler i hereby directed 1o pay
FLTR. 00,
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FEBRUARY 2008

By way of mitice of asseviment of penalty framed on O7-08-2010, ws 33 of
DVAT Acy, read with section 86(10) gl Kl |33, learned Assessing: Authority
wmposed penahty due 1w Hie following rensoms:

“HE oy bills pertaining 10 Crane hire charged. generutar chirpes,
disallowedd, Expenses not relatable 1o Labour & Services aglded in
WOT male @12 9%, Further, numover exemplion claimed wis M)
&Te) althe DVAT Act, 2004 is disallowed & tixed W012.5%. Defnills
are given in CAnnesune” antached with the asiesment onder and
penalty is imposed on the fax deficiency w's B6(10) of the DVAT Ay
2004, Fuather, penalty is imposed whs $6(13) for nou mainlenunce of
redotdd gs pequired. (2% of the tax deficieney of dmdum Ry
12.82.6149/-)

The dealer is henhy dirseted 1o pay penally of an amount of Rs.
539,143

MARCH 2008

By way af notice of assessment of perilty framed on O7-00-2010, o/ 33 of
PVAT Ack read with section B6(10) and BO(I3) bearned Assessing Auitharity
imposed penalty due 1o the following remsons:

TITC an Bills of Crine hire clirges, generior charges, disallowed.
Expenses not selutshle 1 Labour & Scrvices added in WOT snlis
WH2.5% El sale to NDPL is dissllowed, Furiber. iumover exéimption
elwimid w 7o) &7(c) of the DVAT Acl 2N in disallowed & 1axod
ANl 2.5%. Besides the desiler mimde direet sule to NDPL from s other
locations outside Delhi claimed exemption w's T(a) of the DVAT AcL
1004 mot shown n the rohens. Detally are given in CAnnexurg'
attsched with the asessment onder and penalty is mposed on the tix
deficiency uis 8(10) of the DVAT A M4 Further, penally s
imiposed u's B6() 1) for non miinterumee of reconds an required. (g
oF the tax deficiency of amoum R 2,594,085, 303,

The dealer 5 hereby direciod 1o My penahy of an amoant of Ry
S 83583640

APRIL 2008

By way of notice of assessmont of pemalty framed ¢
DVAT Act, read with section 86(10) and Re(13), le
inposed penaliy due 1o the follewing redsons:
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TP clatmed on iems, which are not wsed for purposes of unable sule
disilowed. Funticr, lurover exemption clpitwed W 7a) &Neh of the
DVAT Act. 2004 and E1 sale 1o NDPL is dhsalfowed. Tax IS5 i
charged & penalty is imposed on the deficiency w's 86 (107 and
penalty is imposed wa S6(13) of the DVAT Aet, 2004 for non
nrimtenance of reconds Properly {2000 of the wax deficiensy of amoum
R, 258 44,7407

MAY 2008

By way ol tiotice of assessinen ol perally fromed on 18-09-2000, ws 33 off
PVAT Act. read with sectimg BE(10) and K6t 13D, beamed Asscrning Authority
tmpeneid penalty due 1o the folknwing reasms:

“Diffierence in tax a8 per invaice snd o per DVAT-3] iy trestee] 5 tax
deficienty because the tx an per DVAT-3] & retims bs less than the
lax showtt in the invoice: Further, tiimover exetmption alaimed /s Ta)
& TMe) of the DVAT Act, 2004 and E1 sale o NDPL s disalliwed.
Tax @@ 12:5% is charged & penulty i imposed on the tx deficiency
Ws Be(10) and penalty is impascd /s BO(13) of ihe DVAT Act. 3004
ler non muintenance of reconds propery (20% of s defiiency),
Details ire given in the Anneure atiached.

The dealer 5 berchy dinocted 10 pay tax of un amount of Rupees
23157

JUNE 2008

By way al iice of assewsment of penalty framed on 18-08-2010, u/s 33 of
DVAT Act, read with sectinn ROC10) and B60 13, learnid Assesing Authority
intpetied penalty die jo the following reasons:
"Dillerence in tux as per inveice 2nd ay per DVAT-31 b trosed as tix
deficiency because the i ax per DVAT-31 & retutns fs less thian the
tak hovwn in the invoice. Funber. turnover exemption claimoed w's 7(:)
& T(e) of the DVAT Act, 2004 und El sale iy NDPL by disallowed.
Tax 4 1 2.5% is charged &penalty is irttpoked an the wy deficiency s
ROCI0) i penalty is imposed wis 86{13) of the BVAT Act, 2004 for
e maintenance of tecords properly (20% of e deficieney). Details
e given in the Annexure atichisd,

The dealer b hereby direcied 10 pay lux ol a it of Rupees
L 2.02.401/-> E 1“1&.:%‘
Page 121 of 129, ry 05

Appeal Nos. : B97-T32ATVATAO13



JULY 2008

By way ol notice of dssessings of petalty framed on { 8092010, w33 of

DVAT Aet, rend with seethon S6( 100 und 861133, Journed Assensing Authurity

nmponed penalty dug o Uhe fallowing reisons:
“Dillerence in iy ws por rvodes ainnd 0% per DVAT=31 i teiited 58 tax
defictenioy becouse the 1y us et DVAT-S] & rotwrns is less than the
e shown it the fdveloe. 11C claimad on crane/genemtor hire
chargesd, 1TC eluimed on Hems which are nal wied for purpose of
tahle wale ks disallowsd. Fumhet, swmover oxemprion cliimid u's
Ti & Tic)of the DVAT Act, 2MM is disallowed, Tox @ 12.5% {k
charged & penalty |s Imposed on the tax deficiency w's 86(10) wnd
penully in imposed W B6(13) of the DVAT Act, 2000 for pon
mamienanee of revorde mroperly (20% of 1ax deficieney ). Detally wre
Biven in the Annexure attachd,
The dealer is herebw dispeted 10 fay s of moamown of Rupéees
50235 =

AUGUST 2008

By way of notice of nssessment of penaliy fesmned on FROS2000, wis 33 of

DVAT AL rend with secthon KG( 160 und BO(12) harned Asseusing Authirity

imposcd penaliy due to thi fllowing reasons:
“Difference in tax 8 per invoice and as per DVAT-31 is treusted s tax
deficicncy hecause the tax as per DVAT-31 & returns is Jiess than the
L showr in thee inveice. Tax invitice No, BI0001 550 dated: 29.08.08
of Re 224100/~ (tux Rs BU6A/) Tssucd 10 Gun Gohingd Singh 1P
University Is not declared in DVAT-31 and VAT neturms, Further,
tuenover exemplion climed u's Tra) & Tiel ol the DVAT Act, 2004 is
disallowed, Tox 5 12.5% s charged & penalty js imposed an the tax
delicicncy w/s $6(10) and penalfy is imposed ws e 1) ol the DVAT
Act, 2004 for ron maintenance of reconds Propesly (20% of s
deficiency |, Detuils are given in the Annexire attaulied].
The dealer s hereby direared 10 piy s of an ameunt of Rupees
5139108~

SEPTEMBER 2008

By way of notice of assesniment of penalty framed on 18092010, ws 33 of
DVAT Act. road with section 86() 0) ang B0(13), lewmed Assexsing Aulhority
impesed perally due 1o the ollowing ressons:

I claimed on crane‘generior hire ¢
invoiees & ITC claimed on iheme which
taxable sale b5 disallowed. Further, 1
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o) & Ttey of the DVAT Acy, 2004 I disallowed Tax @012.5% s
ehatged & penalty in imposed on the i difiviwney ws Bof10) g
petiilty b imposed ws BO(T3) of the VAT Act, 2004 e nom
malmetanee ol reconds properly (0% of tax déficiency). Deétiaily are
phven in the Annexire attiched.

The dealer v Terchy directed 1o Py s of an ampum of Rupecs
13482766/

OCTOBER 2008

By wiy ol nulice of assessment of penalty Gumved on 18-00-2000) wy 33 of
VAT AcL read with wectlon KO0 10) and $6(1 1), loiried Asbesing Authority
imipased penalty due 1o the fallawing reasons:

ITC clanmed on ermue/generitiog ire eharges & [T elaimed on itens
which are not used for purpose of taxahle saile is disallowed. Further.
tumover excplion dlaimed ws 7(a) & 7{c) of the DVAT AcL 2004 i
shisallowed. Tox @i 1258 ju charped & petkalty is imposed on the 1ax
deficiency s 86(10) and penaliy js s W 86013} of the VAT
Act, 004 for non malrtenanis oF reconds properly (0% of fux
;I;r:l'h:imu:ﬂ. Petails wre given in the Annexure minched.

The dealer is herehs diregted W pay tinc of & amibung ol Rupees
63033074

NOVEMBER 2008

By way ol natice of assessment of penalty framed o F8-00-20010, wix 33 of
DVAT Aet. read with seetion BOCTON and BO{13), lestrmed Asweniing Authority
Impiosed penalty doe 1o the following neawns:

“TTC claimed on emneyenemtor hire charges & ITC elafimed on tems
Which tire not wsed for purpose of xable sale s disullowed. Further,
turover exemption claimed ws 7(a) & el of (e DVAT Act, 2004 b
disnllowed. Toy ) 12 9% % charged & penalty is imposed on the tax
deficiency s ¥8(10) and penalty is imposed wis B6(13) of the DVAT
Act2004 for' man maintenance of records propordy (20% of juex
deficiency). Deigily e given inthe Annesuse ltached

The deater is horeby dindsied 1o iy
1. 42.57.268/.
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DECEMBER 2008

By way of notice of assessnint of petalty frumed o FE-00200. s 33 of
DVAT At read with section ROLTO) and Kol 13, Inmnq Assessing Authority
imiposedd peralty doe o the Tollowing retsons:
"I claimed on erinegensrtor hine & disallowed, Further, tamover
exeption chumed whs Ta) & e of e DVAT Act, JNM iy
dhisallosvodd, Tax Gy 12.5% i churged & pensliy bs ttiposed on the 1ax
deficiency u/s 86410} and penalty iv irmposed ws 864 | Hof the DVAT
ALL 2004 for non muinteniice of recands propely (200 of iux
teficiency b Detnils ore given in tie Ansexire itaehed.
A dealer is hereby divected 1o pay Wy OoF s Emtng of Rupoes
2.71,92,689/.. '

JANUARY 2009

By way of notice of tisessmen of pestally framed on 185-09:2010. wis 33 of
DVAT Act. read with section %6(10§ s 86 Fih learned Assessing Authiority
mipowed penalty due 1o/ the following reasons
SITC claimed od crane/penerstion hine charges o dicallowed. Sale
shawn us @4% s tuved §512.5% belng works cominiet turnovir.
Further. wirnover exemption elafmed w's 7(a) & i) of the DVAT Acy
2004 is divalowed Tax el 1259 ks charged & penally in imposed o
the 1% dificicncy ws Bi 10} and penalty is imposed ws BOL1LIN of Uy
BVAT Act, 2004 fisr nan maintensnee of records properly (20% of tax
deficioncy). Dewils are givin in the Annexure nitached,
The dealer is hereby direcied 10 pay tax of an amouns of Rupees
1,.28.00,353-7

FEBRUARY 2009

By way of notice of assessmont of penalty. fkuined on |8-09-2010, s 33 of
DVAL Act, suid with section 86/ 10) and B6(13). leamed Assessing Authority
tmposed penalty due i ﬂm-:’n]h:whrg remhOn
"Tunumrnﬂu]ﬂim cluimed wa Ta) & Te) of the DVAT Act, 2004
and E1 sale 1o NDPL is disallowed, Tax @ 125% is charged &
penaliy s imposed on the |ax doficiency ws 86(10) and penally s
imposed w's 86(13) of the DVAT Act. 2004 for non taintenance of
records properly (200 of mx deficioney). Detwils are given in the
Anhexure atiached.
The uh_lw Is hereby direeted 10 pay tax of wh amount of Rupecs
4. B5.60.081/. -
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MARCH 2009

By way of notice of assessment of peilty framed on 18002010, wi 13 of
DVAT Act. read with secion R 10) and 86 | 15, learmed. Assessing Auithority
tmposed penally due 1o the Tollowing remune
T clatmed op crane/gencmitdr bive elustges & 1TC alaimed on e
which are not used for puirpose of tavable wibe i dikallowed
Furiher, Wmmover exemption elaimesd w' Tal& Tie) ol the DVAT Acl,
2004 s disallowed, Further. sale of R 4.17.06,162% made A%
LICSIPY s taxed WIS ) High ses sale of s B L PAR Y. g PR
disallowed and oher direct sales made from other locations outside
Pethi vm which exemption have beer claimed ws 7(a) of the DVAT
Act 2004 ond 1ot shown in the refums are Ly WH2.5% & penahy i
impised on the lux deficiency wis B6(10) ne) penally s impossd i
BAC13) of the DVAT Act, 2004 [ nob maimenance ol records
praperly (20% of tax doficiency). Details e given in the Annexure
attuched
The deales is hereby direcied 1o pay tax of un amount of Rupesy
IR P i L

As noticed above, Learned Assessing - Authority  imposed
penalties, w/s 86(10) and 86 (13) of DVAT Act read with
Section 33 of DVAT Act.

So far ﬂ? T- liability in view of sales made 1o DMRC, learmed
OHA  remanded  the matier 1o the Assessing Authority,
Consequently, matter was also remanded so far as levy of
penalty qua the said transactions made by DMRC,

The remand order passed by learned OHA on the aforesaid two
assessments and on the point of penalty levied in view of
vialation concerning  the  said WO issues, has nol been
challenged by the dealer. Fven in the course of arguments, no
contention has been raised on these points;
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Leamed counsel for the appellant has contended that the point
nvolved in the matier-assessments heing debateable, Assessing
Authority should not have levied penalties.

Further, it has been pointed out that in the assessments
pertaining w penulty, Assessing Authority has not specified any
reason to levy the same /g SO(10) of DVAT.

The contention is that leamed OHA fell in error while observing
that imposition of penalty is consequential 1o the default of 1ax

due.

. While challenging the impugned order passed by learmed OHA,

as regards the other penalty, w's 86(13) of DVAT Act. 1t has
been contended that the same has been imposed on the ground
of non-maintenance of recards as required, but in none of the
assessments on penality, Assessing Authority has described as
to which of the record was not being maintained by the dealer-
assessee,

Discussion

As regards observations made by learned OHA that levy of
penalty is consequential/automatic, same cannol be approved in
view of proviso 1o Section 86(2) of DVAT Act as in force
during the relevant period ie. tax period 2007-08 and 2008-09,
As per said provise. which was omitted vide DVAT
(amendments) Act 2013, ihe penalty imposed u/s 86 could he
remitted where g person was able 1o prove existence of a

reasoniable cause for the A¢t or omission giving rise 1o penalty

during objection proceedings w's 74 of DV I
WRE g
Yy ¢
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cannot be suid that levy of penalty s consequential to the
framing of tax.
14, Seotion 86 (10) of DVAT Act reads as under:-

ANy perion who-

b} furnishes u retum under this Act which is falke. mikléading or
deceptive in m materlal particalar or deceptive in o materia)
Piarticilr; I
by omit frivm a retiipy furttished under this Act any matter of thing
Withivih ‘whiich the seturn 15 fillse. misleading of deceptive In a
malerial parioylar

whall be Hable to pay, by way of pemalty, o suin of wh Usdsang
Papees or the amount of Ui o deficiency, whichever fs the greater,”

5. Section 86 (1 3 of DVAT Act reads as under:-

“Where a person is nequined under this Ag) s

18) prepare records or sevo s o

(b} prepare reconds of seeounts in it prrevctibied manner: o

(o) retain prossribed or nofiflad records or pCeiumL;

and the person-

O fails o prpare the presceibed o antificd records and nccouings:
L
() fanils 1 prespare prescribed or notified necords snd Hecounts in
the presuribed munner or
(0D Fonals 1o retain e preseribed of notified records aid Bogunts
bow the preseribed period: o
v Bails 1o retain ancior produce the prescribidd or natified
recondy af the
(V) Tails 10 comply with » direction issued or fails 1o produge
preserbed or notificd feennls and secounts, or chuse them o be
produced, on or befine (he dute spevificd in any natice served o
him by the Commizsioner ar by an secountn or 4 paniel of
Aecountanis or any other protessionil o pancl of profissiomgls
nominmted by the Commissioner in this behall under sub-section
(1) of section SRA:E person: shull be liable 10 pay, by way of
penalty, a sum of fifty thouesand Tupees or iwenty per cent of (he
e deficiency, it any, whichever is grester.”
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ﬂﬂ

Assessments of penalties under challenge in these appeals,
reveal thut as regards violations of provisions of se¢tion 86(10)
OF DVAT Act, Assessing Authority has not recorded any finding
that this is a case where the desler furnished a retirn which was
false, misleading or deceptive in o material particular or dealer
amitted from any return furnished under the Act anv material or
thing without which the return was found 1o be false, misleading
or deceptive in a material particular.

Similarly, while i Imposing penalty u/s 86(13) of DVAT Act, the
dealer has not described any finding a8 to which of the records
was not being maintained by the dealer. In absence ol any such
specification, the assessment of penalties framed by learned
Assessing Authority and the impugned order passed by leamed
OHA upholding the same deserve to be set aside.

Result

As a result, the appeals challenging the levy of penulties u/s
86(10) and 86(13) of DVAT Act are allowed and the aAssessment
of penalties framed by leamed Assessing Authority and the
impugned order passed by learned OHA upholding the same
deserve to be set aside.

Conclusion

Inview of the above findings, all appeals challenging the

imposition of penalties are allowed whereas rempi ing appeals

challenging levy of tax and mrcrr.,fn are jn!l wed  with
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modifications in the ussessments framed, in the manner
indicated therein,

Assessing Authority to do the needful for enforcement of this
ﬁﬂtiﬁiﬂﬂ)}%ﬂﬂiﬂﬂm with law.

IT9. File be consigned ta the record room. Copy of the judgment be
supplied to both the parties as per rules. One copy be senit to the
coneemed  authority.  Another copy  be disploved on  the
concemed website,

Announced in open ( ‘ot
Date : 07/092022

PSS

(Narinder Kumar)
Member ()
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(1Y VATO (Ward- ) (6) Dealer
(2} Second Cose File (Ty Guand File
(3} Govt. Counsel (8) AC(L&Y)

() Secretary (Sales Bur Association)

(5) PS to Member (1) for upladding the fudpement on the porial of DVATIGST,
Dethi-through EDP Brasnch
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