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M/s. Shyamlee Chandel,
Shop No. 29, Hudson Lane,
Kingsway Camp,
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V.
Commissioner of Trade & Taxes, Delhi
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Counsel representing the Appellant - Sh. Manoj Kumar.
Counsel representing the Revenue : Sh. M. L. Garg.

JUDGMENT

All the above captioned 8 appeals came to be filed in March,
2016 challenging impugned order dated 10/03/2016 passed by
learned Special Objection Hearing Authority (SOHA). The
impugned order disposed of objections filed by the dealer u/s
74 of Delhi Value Added Tax Act.

The appeals pertain to the tax period 2013-14.

By way of objections, dealer had challenged asseésmenta dated

15/06/2015 framed by learned Assessing Authority u/s 32 and
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33 of DVAT Act. On the basis of said default assessments,

following demands were raised:

Tax Period 2013-14 | Tax | Interest | Penalty
1 2,18.836| 62413 | 2,18,836
- Uk 18,59,825| 221,624 | 895,825
E 3,73,653 | 78313 | 3,73,653
4" 1,83.755| 31,716 1,83,755

It may be mentioned here that initially assessments were
framed by learned Assessing Authority vide order dated
01/03/2014, but the same were reviewed and that is how, the

above said default assessments dated 15/06/2015 were framed.

Feeling aggrieved by the above assessment, dealer challenged
the same before learned SOHA. As a result of the disposal of

objections by learned SOHA, following demands were upheld:

Tax Period 2013-14 | Tax Interest Penalty
g 1,00,823 - 1,00,823
7. 8,80.880 | 3,15,603 | 8.89.880
3K 3,73,653 | 1,18,545 | 3,73.653
4" 1,83,755| 51,502 1.83.,755

Still feeling dissatisfied aggrieved, dealer-appellant filed these
8 appeals.

Vide order dated 22/02/2017 passed on application u/s 76(4) of
DVAT Act, appeals were entertained subject to deposit of
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amount by way of pre-deposit. Accordingly, the appeals were

adjourned for compliance.

Vide order dated 04/05/2017 an application filed by the dealer-
appellant on 28/03/2017, with prayer for rectification of
error/mistake in the order regarding pre-deposit, was disposed

of, but no next date of hearing was given to the parties.

[t may be mentioned here that after the order dated 04/05/2017
these appeal files were never put up or listed. None of the

Counsel ever pointed out non-listing of the appeals.

It was on 29/11/2022 that the Registry found these files lying
on the top of one of the almirahs of the Registry. Thereupon,
notices were issued to the parties. Sh. Manoj Kumar, Counsel
for the appellant appeared on 29/11/2022 and sought
adjournment to seek instructions from the dealer as to whether
the order u/s 76(4) of DVAT Act was complied with, and if so

to file compliance report.

First quarter of 2013

3:

e

Case of the Department-Revenue is that mismatch was noticed
in the revised 2A-2B data furnished by the dealer-assessee.
That is why, assessments were framed u/s 32 of DVAT Act.
During objections filed u/s '?4 bf DVAT Act, as per 2B of the
selling dealers M/s. Gwalior Diéti]lerias‘ Pvt. Ltd., data
available in 2B matchec'iv:‘jyi;_h,'-.zﬁ only to the tune of Rs.
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1.20.595/-. In this manner, still there was mismatch of Rs.
1,00,823/-. Therefore, learned OHA upheld demand of Rs
1.00,823/- with interest of Rs. 39,611/- as regards first quarter
of 2013.

Separate assessment regarding levy of penalty came 1o be
passed u/s 33 of DVAT Act on the ground of violation of the
provision of section 86(10) of DVAT Act.

Second quarter of 2013

6.

Case of the Department-Revenue is that mismatch was noticed
in the revised 2A-2B data furnished by the dealer-assessee.
That is why, assessments were framed u/s 32 of DVAT Act.
During objections filed u/s 74 of DVAT Act, as per 2B of the
selling dealers M/s. Fratelli Wines Pvt. Ltd., data available in
2B matched with 2A only to the tune of Rs. 5,946/-. In this
manner, still there was mismatch of Rs. 8,89,880/-. Therefore,
learned OHA upheld demand of Rs 8,89,880/- with interest of
Rs. 3,15,603/- as regards second quarter of 2013.

Separate assessment regarding levy of penalty came to be
passed u/s 33 of DVAT Act on the ground of violation of the
provision of section 86(10) of DVAT Act.

Third quarter of 2013
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1. Case of the Department-Revenue is that mismatch was noticed
in the revised 2A-2B data furnished by the dealer-assessee.
That is why, assessments were framed u/s 32 of DVAT Act.
During objections filed u/s 74 of DVAT Act, as per 2B of the
selling dealers, none of them had given any output tax in
favour of the objector. Accordingly, learned OHA observed
that no relief could be given for the mismatch. As a result, the
demand raised by the learned Assessing Authority was upheld,

as regards third quarter of 2013,

Separate assessment regarding levy of penalty came to be
passed u/s 33 of DVAT Act on the ground of violation of the
provision of section 86(10) of DVAT Act.

Fourth quarter of 2013

8. Case of the Department-Revenue is that mismatch was noticed
in the revised 2A-2B data furnished by the dealer-assessee.
That is why, assessments were framed u/s 32 of DVAT Act,
During objections filed u/s 74 of DVAT Act, as per 2B of the
selling dealers, none of them had given any output m}iﬁf?
favour of the objector. Accordingly, learned OHA observcdf no
relief could be given for the mismatch. As a result, the demand
taised by the learned Assessing Authority was upheld, as
regards fourth quarter of 2013.
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Separate assessment regarding levy of penalty came to be
passed u/s 33 of DVAT Act on the ground of violation of the
provision of section 86(10) of DVAT Act.

Hence, these appeals.
Arguments heard. File perused.

As is available from the facts, these are cases of mismaich as
noticed by the department and learnedSOHA, in respect of all
!

the four quarters, resulting in levy of tax, interest and penalties.

As is available from the impugned orders, in respect of 1% and
2™ quarter of 2013-14, learned SOHA allowed relief to the
dealer-assessee keeping in view that the data furnished by the
two selling dealers named therein i.e. M/s Gwalior Distilleries

P. Ltd. and M/s Fratelli Wines P. Ltd., matched with the output.

However, the impugned orders passed by learned SOHA do not
describe the nature or reason of the mismatch and as to whether
it was a casc of mismatch because of any fault on the part of
the dealer-assessee or on account of any fault on the part of the

selling dealer.

In absence of details regarding the existing mismatches, it is
difficult to make out as to how learned SOHA arrived at the

conclusin:yanﬂ/]"n passing of the impugned orders.
] =8
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14. The Revenue Authorities must Join selling dealers, in LE]SL of
mismatch appearing on the part of the xclltngn dealeu In the
impugned order, there is no mcntmnht'hdt' fsallmg dealer was
Joined or associated in the proceedings while dealing with the

point of mismatch.

In the given situation, the matters need to be remanded to
learned SOHA for decision afresh after providing opportunity
of being heard to the dealer and also by associating selling
dealer(s), if required, having regar ﬁw to the facts and
circumstances/nature  of miﬁéﬁl;cly. For the purpose of
associating the selling dealer(s) in Thﬁ‘ proceedings, learned
SOHA may issue notice to the concerned selling dealer(s) or
even call upon the dealer-appellant-assessee to ask the selling
dealer(s) to appear/ participate in the proceedings with requisite
record or to ask the selling dealer(s) for production of relevant

record.

For the aforesaid reasons, the impugned orders passed by
learned SOHA to the extent dealer-appellant is feeling
aggrieved, are set aside and while disposing of the appeals, the

matters are remanded to leamned SOHA for decision afresh
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15. Dealer- asses:,ce -appellant to appear before learned Special
Objection Hearing Authority on 1 1/01/2023.

)
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16. Filesbe consigned to the record room. One copy of judgment be
plawd in the record of the connected appeal files. Copy of the
Judgment be supplied to both the parties as per rules. One copy
be sent to the concerned authority. Another copy be displayed

on the concerned website.

Announced in open Court,

Date: 28/12/2022 >
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(Narinder Kumar)
Member (Judicial)
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