BEFORE DELHI VALUE ADDED TAX, APPELLATE TRIHUNAI_J, DELHI
Sh. Narinder Kumar. Member (Judicial)

M.A. No. 273/2023
In Appeal Nos. 73 & T4/ATVAT/2023;
Date of Order: 07/08/2023

Commissioner of Trade & Taxes_, Delhi.
....... Applicant

M/s HDFC Bank Ltd.
Plot No. 31, Najafgarh Industrial
Area, Tower “A”, 1* Floor, Shivaji
Marg, Moti Nagar, New Delhi-110015,
...Respondent

Counsel representing the Applicant : Sh. P. Tara,
Counsel representing the Respondent ¢ Sh. Atul Gupta,

ORDER

L. This order is to dispose of application No, 273/23 filed in
appeals No. 73-74/23. The application has been filed on behalf
of the Commissioner, Trade & Taxes (respondent in the
appeals) through Government Counsel,

The prayer in the application is that & the 2 appeals captioned
above, be dismissed as the dealer 1’mﬂ.;;;)j}:z~iIant has failed to

deposit the full amount of pre-deposit in compliance with order
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dated 19/06/2023 passed by this Appellate Tribunal u/s 76(4) of
DVAT Act passed in the above captioned appeals.

Vide common order dated 19/06/2023, while disposing of
applications M.A No. 153-154/23 and 155-170/23, filed u/s
76(4) of DVAT Act, in the above captioned two appeals and 16
other appeals No. 75-90/23, this Appellate Tribunal directed the

appellant in the manner as:

“In the given facts and circumstances. [ find that when
application u/s 76(4) of DVAT Act has been argued at
length, and in view of the above discussion, the dealer —
applicant, which is a bank, is directed to deposit 75% of the
amount of demands towards tax which was deductible, but
not deducted by the dealer — bank. with 75% of the demands
by way of interest on such amount. and 75% of the amount
of demands of penaltics imposed, pertaining to the tax period
2006-07 and 2008-09. as regards non-deduction of TDS on
the payments made by the dealer to the contractors,

Said amounts by way ol pre-deposit shall be by way
condition w/s 76(4) of DVAT Act. and for the purpose of
entertaining all these appeals. The amount to be deposited
within 20 days.

Dealer — applicant to comply with the order within the above
said period and apprise Registry and counsel for the
respondent, so that on compliance. the appeals are taken up
on the next date i.e. 11/07/2023 for final arguments, and in
case of non-compliance, for further orders due 1o the non-
compliance.”

Thereupon, on behalf of the appellant, copies of two challans

dated 05/07/2023 came to be su bmitted.

Vide one challan, in respect of appeals No. 73-74/23. the

appellant has deposited Rs. 1,56,17,745/- (for the year 2008-09)
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towards tax, interest and penalty and vide other challan,
appellant has deposited Rs. 23,44,160/- (for the year 2006-07)
towards tax, interest and penalty in respect of appeals No. 75-
90/23.

When the files were taken up on 11/07/2023, counsel for
applicant herein, submitted that he intended to raise objection,
the appellant having not fully complied with the order u/s 76(4)
of DVAT Act. That is how, on 17/07/2023, applications No.
273/23 and 274/23 came to be filed.

Today, in the course of arguments, counsel for Revenue has not
pressed application No. 274/23 in respect of” appeals No. 75-
90/23, pertaining to the tax period 2006-07. That is how, the
only application No. 273/23 is being disposed of by this order.
In para 5 of the application, it has been alleged that while
submitting compliance report, appellant has not disputed the
factum of direction by the Appellate Tribunal for deposit of
75% of the demand towards tax which was deductible, but not
deducted by the appellant; the direction to deposit 75% of the
demand by way of interest on the aforesaid amount; and the
direction to deposit 75% of the amount of demand of penalties
imposed, pertaining to the tax period 2008-09 as regards non-
deduction of the TDS made by the dealer to the contractors.

As alleged in the application, the dealer has fajled to abide by
the directions as contained in para 13 of the order dated
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10.

1.,

19/06/2023, in having deposited lesser amount by way of pre-
deposit, and that too as per its own caleulations.
Dealer has opposed the application by filing reply and sticking
to the compliance report.
Arguments heard. File perused, _
Counsel for Revenue-applicant has contended that as per
demands, dealer was require to deposit Rs. 17,24,94,348/-
towards tax and interest being 75% of the total demands and Rs.
7,29,01,130/- towards demand of penalty, but the dealer has
deposited Rs. 1,80,18,919/- and as such, the appeals deserve to
be dismissed.
As is available from the assessments and from the impugned
order following two points were considered:

"l. Sale of repossessed motor vehicles — non payment of

VAT by the dealer bank.

Non-deduction of VAT in the form of TDS on
payments made for works contracts.™

12

In its order dated 19/06/2023, particularly para 16, this
Appellate Tribunal observed that demand of tax and interest on
the sales of repossessed vehicles were no longer required to be
mentioned in the assessments, same being not subject matter of

remand proceedings.

In the course of arguments on this application, counsel for the

parties are in agreement that the amount of the demands towards
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12.

13,

tax, interest and penalty pertaining to sale of repossessed
vehicles have not been included in the above said demands of

tax, interest and penalty,

On the point of non-deduction of TDS, in the order dated
19/06/2023, this Appellate Tribunal directed the dealer-
applicant to deposit 75 % of the demand towards tax, which was
deductible but was not deducted by the bank, with 75 % of the
demand by way of interest thereon, and 75% of the demand of
penalty, pertaining to the tax period i.e., 2008-09.
As regards Appeals No. 73-74/23, Para 3 and para 4 of the
compliance report submitted by the applicant read as under-
3. It is the understanding of the Appellant that, for the
period 2008-09, it has been directed to pay 75% of the

demands on tax, interest and penalty on the issue of non-
deduction of TDS as follows:

a. The tax deduction at source in respect ol works contract
is computed as follows:

t'nm]aui_uli;:n ﬂ'irﬁ-}_{"'ls'l'[}_s-_ o _ In Ks,
WCT TDS as per finding in | 2% of 5% of 4116090/~
the original  assessment 4,110 50, 000/~
e
DR 2% of 4,45.70.568/- B9l |
i Total | 50.07,501-~ |

As per [inﬁing only 5% of Rs. 4,11.60,90,000/- was spent in
the State of Delhi and Rs. 4,45.70,568/- was not included in
Rs. 4.11,60.90.000/- for the purpose of waiver [para 21 and
22 of the Stay Order dated 19.06.2023]

b. Computation of interest and penalty:
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4. Accordingly, the Appellant paid the pre-deposit amount.
45 computed above as under and the copy of the Challan is
attached herewith as Annexure |:

{ Matuire of deposi Demand (INRT

(A (13}
Tax. demand  on HIn- 5“:41?,,.‘5”3."—

dheduction of T

Amount pavable gs perthe | Perticulirs of the chullan

Hav order [75% ol columm
|
{INK)

37 55 e Rel” Mo A203036T04NT72 3

Dhated O5-07.2023
CIN  CKX 3804460

“SE01, 1560

106, 15,002

Intergse
FT‘G:H-;HI!}-

R T T

4. Counsel for the dealer has submitted that as per re-assessment
dated 12/01/2017, the Assessing Authority referred therein to
the previous assessment dated 12/07/2012. ;fl'vs:nr&inJ it was
observed that the dealer had failed to furnisIT;ny proof in
support of its claim that the dealer had carried out works
contract of Rs. 4,45,70.568/- only, in Delhi or any proof
regarding deduction of TDS on work contact.

I5.  In the previous assessment dated 12/07/2012, while dealing with
the issue of TDS on work contract, the Assessing Authority had
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16.

17.

18.

observed that in respect of expenses of Rs, 108,67,68,000/- and
Rs. 302,93,22.000/- je. total Rs. 4,] 1,60,90,000/- towards
advertisement & publicity and repair & and maintenance, shown
by the dealer, the dealer was directed to furnish details to show
as to how much amount had been spent in Delhi under the two
heads, but it deliberately avoided to furnish the information.
Accordingly, the Assessing Authority held that the dealer was
liable to deduct TDS to the tune of Rs. 8,23,21,800/- on Rs.
4,11,60,90,000/-.

Learned Assessing Authority also went on to hold in the
previous assessment that the dealer had not deducted TDS on
works contract carried out for constructing different type of
work in Delhi, which amounted to Rs. 4,45,70.568/-.

That is how, learned Assessing Authority held that dealer had to
deduct a sum of Rs. 8,32,13.211/- on Rs. 4,1 1,60,90,000/- plus
Rs. 4,45,70,568/-.

As regards, a sum of Rs. 4,45,70,568/-, in the course of
arguments, counsel for the dealer has not raised any dispute,
Counsel for the dealer has referred to the previous assessment
dated 12/07/2012 aad” wherein the Assessing Authority had
specifically concludedﬁmt out of a sum of Rs. 4,11,60,90,000/-
at least 5% must have been spent on repair & maintenance and

advertisement & publicity in Delhi, and further that expenses
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19.

20.

shown in audited balance sheet were on all India basis and that
expenses on this head, as regards Delhi will be at Jeast 5%.

The contention is that keeping in view the above said
conclusion by the Assessing Authority while framing previous
assessment, the amount Spent on repair & maintenance and
towards advertisement & publicity in Delhi mus have been at
least 5%, amount, dealer has correctly deposited amount by way
of pre-deposit as per order dated 19/06/2023,0n the basis of said
5%.

On the other hand, counsel for the applicant-revenye has
submitted that the above observations made in the previoys
assessment to the fact that the amount Spent on repair &
Mmaintenance and towards advertisement & publicity in Delhi
must have been at least 5% amount, reflect the contention/claim
of the dealer before the Assessing Authority, who framed the
previous assessment, and not the findings of the Assessing
Authority, and that the dealer was required to deposit 75% of
the total demand raised on the basjs of total work contract of
Rs. 4,16,06,60,568/- and not 75% of the total demand on the
basis of 5% of the tota] value of Rs. 4] 0,06,60,568/-.

As regards reflection of 5% spent on repair & maintenance and
advertisement publicity in Delhi, in the previous assessment
order, having regard to the observations made at page 22 under
the heading ‘TDS On Work Contract’, it cannot be said at this
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21,

22,

stage that the same was reflection of claim of the dealer, and
rather) it appears to be a finding recorded by the previous
Assessing Authority, as regards expenses in respect of Delhi,
even though the audited balance sheet was for all over India.
Cnnsequenﬂy, dealer was required to deposit, by way of pre-
deposit towards the amount of tax (on account of non-deduction
of TDS), on ac ount of interest and towards penalty, as per
ca!culatiuﬁg;;gdye by the dealer in pPara 4 of the compliance
report, rEprndL[i;:ed above

Since, the dealer has complied with the order dated 19/06/2023
regarding pre-deposit, the application is dismissed so far as the
ground is that the dealer has failed to deposit the pre-deposit
amount as per order dated 19/06/2023 21 Cﬁw@‘””é'ﬂ'f
However, nothing said herein shal| have any bearing on the
decision of the appeals on merits.

Copy of the order be supplied to both the parties as per rules.
One copy be sent to the concerned authority. Another copy be
displayed on the concerned website,

Announced in open Court.
Date : 07/08/2023. »/’ e
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(Narinder Kumar)
Member (J)
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